T A A A A A £ A A A e am——

et

7
s
%ﬂﬂ/’/

SOLAR BUILDING STANDARDS:

HoOwW AMERICAN CITIES CAN LAY FOUNDATIONS
FOR A NEW GENERATION OF SOLAR DEVELOPMENT

NICK LAWTON
JANUARY 2015




Acknowledgments

This report was made possible through support from the Oregon Community Foundation.
The opinions and recommendations expressed in this report are those of the author and do
not necessarily reflect the views of our sponsor or Lewis & Clark Law School.

The author extends his thanks to Melissa Powers, the Green Energy Institute’s Director,
without whom this report would not have been possible. Further thanks go to Amelia
Schlusser for editorial contributions, to Nate Larsen and Kyra Hill for support of the project,
and to Janice Weis and Lucy Brehm for their tireless support of the Green Energy Institute.

The Green Energy Institute is a renewable energy policy organization within Lewis &
Clark Law School’'s Environmental and Natural Resources Law Program. The Green Energy
Institute advocates for effective policies to advance renewable energy. Our mission is to
facilitate a swift transition to a sustainable, carbon-free energy grid.

For more information on the Green Energy Institute, please visit our website at
law.Iclark.edu/centers/green_energy_institute.

CONTACT INFORMATION

Nick Lawton Green Energy Institute
Staff Attorney Lewis & Clark Law School
nicklawton@Iclark.edu 10015 SW Terwilliger Blvd.
503.768.6733 Portland, Oregon 97219

© Green Energy Institute at Lewis & Clark Law School 2015. All rights reserved.

"""-:---. GREEN ENERGY
wives INSTITUTE

""2" AT LEWIS & CLARK LAW SCHOOL

"i..



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

Contents
EXECUTIVE SUMMARY ...ttt oottt ettt ee et anne]
[ INTRODUGCTION wooveeooevtssssssessssssssssssssssssssss s sssss s ssss st s s st 3
[I. DESIGN OPTIONS FOR SOLAR BUILDING STANDARDS .....oovvooeereesvesssssssssssssssssssssssessssssssssssssssssssssssssssssssssns 5
A. PUBLIC OR PRIVATE SOLAR BUILDING STANDARDS? ...ccrvvoeeereeeeeeeeeeeeeeeeeeoeesseeeseeemesseseeessmssesesesenes 8
L. PUDIIC- SO STANAAITS oo 8
2. Private-SeCtOr SEANAIAS ..o 9
B. STANDARDS FOR NEW CONSTRUCTION OR RENOVATIONS? ....oomrrrvvveeseeeeeeeeeesseeeeseeessseeeesseee 10
C. ALTERNATIVE FINANCING OPTIONS coourvvereveeessssssessssssssssssssssssssesssssssssssssssssssssssssssssssssssnsssssssns 12
D. ALTERNATIVE COMPLIANCE MECHANISMS .....ioereeieeeeeeeeeeeeeeeveeesseeesseeees s sossssssssssssnssssssssssnssssones 15
E. LIKELY IMPACTS ON EXISTING ENERGY POLICIES .. oooecioeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeessensseeeeeeeenn 16
[Il. THE BROADER POLICY CONTEXT FOR SOLAR BUILDING STANDARDS .....coomerreeveeeeeeneeeeeeeeseneeeeeeessee 17
A. SOLAR BUILDING STANDARDS EXTEND THE TREND OF GREEN BUILDING REQUIREMENTS
........................................................................................................................................................................................... 17
B. SOLAR BUILDING STANDARDS EXTEND THE SUCCESS OF RENEWABLE PORTFOLIO
STANDARDS. ....oocooeeeeevveeeseeeeeeveesesseesesssssses e sssss s ssssss s s s sessssssaessssssssssesesssons 19
C. SOLAR BUILDING STANDARDS EXEMPLIFY STRONG LOCAL ACTION TO CURB CLIMATE
CHANGE .ottt st 21

D. SOLAR BUILDING STANDARDS OFFER A MECHANISM FOR COMPLIANCE WITH THE
CLEAN POWER PLAN oottt veeeeee v sesesase s s s s saes s s eeesasesesesasesasesasesasssasssess s seesasesesesessnas

E. SOLAR BUILDING STANDARDS WILL REDUCE SOFT COSTS
F. SOLAR BUILDING STANDARDS WILL BENEFIT FROM EXISTING POLICIES IN THE SHORT

TERM, BUT MAY REDUCE LONG-TERM NEED FOR SUBSIDIES......coimerreeeeeeeeeeeeeeeeeeeeeeeeseeeesseeeseseenns 24
V. IMPACTS OF SOLAR BUILDING STANDARDS........oivveeeeiereeeeeeeeeeseeeessseessssssses s seesssssesssssssssssssssssssessssasse e 26
A. IMPACTS ON PROPERTY OWNERS.....ooiieeeereeiereeeeeeeeeeeeesees s sssssss s ssssssssessssssssssnsssssssssass s sasessens 27
1. Increased Construction Costs and Reduced Installation COStS....reveiincereeeie. 27
2. INCrEASEA PrOPEItY ValUES....oooeoeeeeeeeeeeteeteee e 28
3. LOWET POWET BIllS ..ottt ssss st st st 29
4. More Stable EIECEIICIEY RAES ..o 31
5. Expanded ACCESS tO SOIAr POWE ...t sseses s ssms s seens 32

B. IMPACTS ON LOCAL GOVERNMENTS ....oiioireeeceeeeeveeeeeeeeseesvses s sses e sases s ssssssssssssesssss s

1. Resilience and Disaster Preparedness

2. Low Cost 0 LOCAl GOVEINMMENT ...t sssss s
3. Opportunity for Comprehensive Solar Policy Development ..., 35
C. IMPACTS ON UTILITIES AND THE ELECTRICITY GRID o eoeeeeeeeeeeeceeeeeeeeeeeeeeeeeeeeseeeee s ese s 36

% GREEN ENERGY
INSTITUTE



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

1. Depending on design, solar building standards could harm or help utilities.................... 36

2. Solar building standards could impair or improve grid management. .......ccerveeeeenen. 38

D. IMPACTS ON THE SOLAR INDUSTRY woocoirererreeeeeessssssssssssseseeeesssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 39

1. Stable Foundation for Market GroWEN ... 39

2. Reductions in SOIAr SOft COSES ... 40

E. IMPACT ON THE GLOBAL ENVIRONMENT ......ovvvvvevemsmssesnnressssssssssssssssssssssssssssssssssssssssssssssssssssssssssnns 41
V. POTENTIAL OBSTACLES TO SOLAR BUILDING STANDARDS.....occccuummmmnnnrseresssssesssssmmssssssssssssesssssnnsssssssees 42
A. THE COST OF SOLAR POWER......ocveueiuummmmeeessssssesssessssmmsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssns 42
B. LOCAL RESTRICTIONS ON SOLAR POWER w.....oovvvvveeeeisssssssseecesssssoosssssssssesessssssssssssssssssssssssssssssssnssns 45
C. "FREE-MARKET” OPPOSITION TO RENEWABLES REQUIREMENTS.....cccommmmmmrnnrrreereeesssssssnseneeee 46
D. POTENTIAL STATE AND FEDERAL LEGAL OBSTACLES TO SOLAR BUILDING STANDARDS47

1. Constitutional arguments against solar building standards are weak. ... 47

2. Most state building codes do not preempt local solar building standards..................... 50

V1. CONCLUSION wcctrvevvveeemsssmasseeessessesssssssssssssses e sssssssssssssss s sessssssssssssassss s sssssssssssssssssss s sssssssssssssnnnnans 51

REEN ENERGY
NSTITUTE




SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

Executive Summary

Solar building standards are local
requirements for the installation of solar
power on new or renovated buildings.
Lancaster, California enacted the nation’s first
solar building standard in March 2013, and
Sebastopol, California followed suit two
months later. Currently, these two California
cities are the only jurisdictions with solar
building standards, but the increasingly strong
economic and environmental case for solar
power suggests that more cities may soon
adopt these new policies.

This report aims to help regulators,
property owners, and other energy market
stakeholders understand and evaluate the
merits of solar building standards. In short,
solar building standards could lead to swift,
extensive solar deployment at substantially
reduced costs. Well-crafted solar building
standards will have widespread benefits for
governments, utilities, independent power
producers, and ratepayers.

The current paradigm for distributed
solar development relies on a narrow set of
foundational policies such as subsidies and net
metering to make the economics of solar
power work for individual property owners.
Although these policies have resulted in rapid
growth of the solar industry, they have not led
the industry to achieve its full potential. Costs
are declining and installations are increasing,
but solar power remains inaccessible for many
Americans and satisfies only a minuscule
portion of overall U.S. energy demand.

Solar building standards have the potential
to dramatically expand access to solar power
by treating it as a standard feature in new or
renovated properties. The result would be
solar deployment that keeps pace with

» GREEN ENERGY
? INSTITUTE

construction and growing energy demands.
Moreover, solar building standards would
allow for low-cost financing options and
economies of scale that could significantly
reduce the cost of solar power. Solar building
standards would also raise property values,
lower and stabilize electricity bills, and allow
access to solar power in lower-income
communities—all without raising the price of
new homes by more than 6%.

Solar building standards could also solve
several vexing problems for the energy
industry. These new policies could facilitate
integration of solar power onto the energy
grid by expanding peak production hours.
Moreover, these policies could also offer
utilities opportunities to become valuable
partners in the development of distributed
solar power, which some utilities now regard
as an existential threat. Finally, these policies
can help cities develop resiliency to power
outages from severe weather, which are
becoming increasingly common.

This report first describes various design
options for solar building standards and
explains the relative merits of each. It then
places these policies in a broader policy
context. Next, the report offers detailed
analysis of the likely impacts of solar building
standards, which are overwhelmingly positive.
It then examines reasons why solar building
standards have not yet become common,
including formerly high costs and potential
legal obstacles. The report concludes that the
obstacles to solar building standards have
dwindling validity, that their advantages are
clear, and that as the economic case for solar
power continues to improve, more cities are
likely to enact solar building standards.
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I. INTRODUCTION

In 2013, two cities in California
became the first in the United States to
enact solar building standards, requiring
solar panels as standard features in
construction projects. In March 2013,
Lancaster required that all new residential
buildings install solar power." Two months
later, Sebastopol followed suit with an
even stronger standard for new
residential and commercial buildings and
large retrofits.? These cities are quite
different: Lancaster is a small, right-
leaning city just north of Los Angeles,
while Sebastopol is an even smaller, left-

leaning city in the Sonoma Valley north of
San Francisco.

The fact that these two cities with
different climates and political
temperaments both adopted solar building
standards suggests that these policies
could soon spread to other locales.
Further suggesting that possibility, a San
Francisco city councilor recently proposed
a similar solar building standard, which
would be the first in a major U.S. city,
though its political fate is uncertain.’
Other cities could soon enact their own
solar building standards.
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Defining “Solar Building Standard”

The term “solar building standard”
describes a city or county requirement for
installing solar panels on buildings. Local
governments may adopt a solar building
standard in a zoning code, as in Lancaster,
or in a building code, as in Sebastopol. Local
governments may also vary the categories
of buildings to which solar building
standards apply. For example, Lancaster’s
standard applies only to residential
buildings, while Sebastopol’s also applies to
commercial buildings. Similarly, local
governments may apply their standards to
new buildings only, or to renovations as
well; Lancaster’s standard applies only to
new construction, while Sebastopol’s also
applies to large renovations.

Solar building standards are at the
vanguard of renewable energy policy.
Most requirements for renewable energy
happen at the state level, not the local
level.* And very few policies at any level
actually require renewable energy on
particular properties.’ This command is
precisely what makes the solar building
standards in Lancaster and Sebastopol so
interesting. These new policies lay the
foundation for the next wave of
widespread solar adoption by requiring
buildings to feature solar power.

Still, solar building standards are
related to widespread, successful
renewable energy policies such as green
building requirements and state
renewable portfolio standards. And as the
costs of solar power continue to decline,’
solar building standards should offer local
governments a cost-effective way to
achieve a whole host of environmental and
economic benefits. Viewed in this context,
solar building standards appear to be the
next logical step in renewable energy
policy.

This report aims to help energy market
stakeholders understand and evaluate
solar building standards. Section Il offers
details about the policies in Lancaster and
Sebastopol, describes design options for
solar building standards, and briefly
discusses possible implications for existing
energy policies. Section Il places solar
building standards in the broader context
of federal, state, and local renewable
energy policies. Section IV explains the
likely impacts of solar building standards,
and Section V discusses potential
obstacles to their enactment. Finally, this
report concludes that as solar power’s
costs continue to decline and its benefits
become more apparent, local governments
should give solar building standards
increasingly serious consideration.

B
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II. DESIGN OPTIONS FOR SOLAR BUILDING STANDARDS

A 2014 study from the National
Renewable Energy Laboratory (NREL)
revealed that solar policies are most
effective when designed with local
contexts in mind.” NREL noted that states
with similar policies do not necessarily
deploy solar power at the same pace and
concluded that “policy suites are more
effective if they are tailored to the
economic and demographic background of
the state.”® In short, there is no one-size-
fits-all state solar policy. This conclusion
will likely be true for solar building
standards as well.

Solar building standards will prove
most effective where local governments
tailor them to fit local economic,
demographic, and policy conditions. For
example, a city that is growing quickly by
adding new neighborhoods, like Phoenix,
Arizona,” would benefit from a solar
building standard that targets new
construction. In contrast, older cities that
shrank in the 20" Century and are now

Mayor Rex Parris of Lancaster, California.

Photo courtesy of City of Lancaster.
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growing again, like Philadelphia,
Pennsylvania,’® would benefit more from a
solar building standard that targets
renovations.

Important design questions for a solar
building standard include which buildings
it will affect and who may own resulting
solar arrays. For example, solar building
standards can apply to public buildings or
private buildings or both. Similarly, solar
building standards can either require
property owners to purchase their own
solar arrays or can allow utilities or third-
party financiers to own arrays and provide
power or payment to host properties.
Additionally, local governments should
consider alternative compliance
mechanisms such as in-lieu fees or
development of larger, community-scale
solar arrays. Finally, local governments
should evaluate how solar building
standards may interact with existing
energy policies.

‘Requiring solar power assets
for new residential construction
in the coming years will bring
Lancaster one huge step closer
to becoming the Alternative
Energy Capital of the World,
while providing new
homeowners with earth-friendly
and cost-effective benefits.”
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Lancaster, California

The solar building standard in Lancaster,
California was the nation’s first.!* Backed by
Republican mayor Rex Parris in March 2013,
Lancaster’s new policy reveals solar power’s
bipartisan appeal.’? The policy, which took
effect January 1, 2014, requires all new
residential buildings to include 1 kilowatt of
solar power capacity.® However, Lancaster’s
solar building standard does not require solar
panels on the roof of every new home. Instead,
developers of multi-unit housing projects can
choose to satisfy the standard by installing a
community-scale solar power system in a new
neighborhood, so long as the installation
achieves an average capacity of 1kW per new
home.* For multi-family housing, a common
solar array may be placed on the roof or on a
free-standing structure.”> Where local
conditions make solar power impractical, a
developer must propose an alternative
compliance strategy, subject to approval by
local building regulators.*®

The adoption of Lancaster’s solar building
standard was notably uncontroversial.’” It
passed unanimously through the city council
and faced little opposition.’® Although some
local developers voiced concern that the
standard would raise construction costs and
the price of new housing, one prominent local
developer disagreed.” KB Homes, one of the
largest developers in Lancaster, already
included solar power as a standard feature for
new houses, suggesting that even before the
new policy was in place, solar power was
affordable in the local housing market.”° Mayor
Rex Parris noted that even in “an extremely
conservative area ... there was almost no push-
back.”!

Mayor Parris views the city’s solar building
standard as part of a global battle against
climate change through a local effort to
develop a “net zero” city—one which produces
as much power as it consumes.*? Lancaster’s
stated goal is to have residents benefit from
‘energy savings and greater usage of
alternative energy.”>* Mayor Parris also notes
that Lancaster’s solar building standard will
provide “new homeowners with earth-friendly
and cost-effective benefits.”?*

Lancaster seems proud of its progress so
far. A press release from October 2014 notes
that Lancaster has already achieved 52% of its
net-zero goal and has more solar power per
capita than any other city in California, the
nation’s largest solar market.?> The press
release also notes that Lancaster had already
issued 2,000 new permits for solar power on
single-family homes in 2014, and that city-
wide energy savings average $4 70,000
annually.?® And as for the potential for local
action to combat climate change, Mayor Parris
is clear: "A large percentage of these problems
can be resolved at the local level, and | am
setting out to prove it.”?”

Summary of Lancaster’s Standard

e Residential buildings only

e New construction only

e 1 kW average capacity per
home

e Compliance through larger,
community-scale facilities
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Sebastopol, California

In May 2013, Sebastopol, California, a small
city in the Sonoma Valley wine country, enacted
the nation’s second solar building standard.?®
Sebastopol’s policy applies to all new residential
and commercial buildings and to large
renovations as well.?’ For commercial buildings,
any addition of more than 1,800 square feet or
any remodel of more than 50% of the structure
will trigger the solar building standard.>® For
residential buildings, additions or remodels of
more than 75% of a structure trigger the
standard.®!

Sebastopol’s solar building standard requires
a significant amount of solar power, but gives
developers two options for compliance. One
option is to install 2 watts of solar capacity per
square foot of the building.*? The alternative is to
install sufficient renewable energy to offset /5%
of the building’s annual energy use.*
Sebastopol’s standard would require more power
than Lancaster’s. For example, in Sebastopol a
2,600 square foot home (the average for new
homes in the United States)** would need a
2.6kW solar array, while that same home in
Lancaster would require an array of only 1kW.
As in Lancaster, developers building multiple
properties may comply by installing a
community-scale solar facility large enough to
satisfy the aggregate requirements for the
properties.®

Because some properties may not be
suitable for solar power, Sebastopol allows its
building officials to grant conditional exceptions
to its solar building standard.*® For example, a
building official could decide that a home shaded
by trees would qualify for an exception, but could
require that home to use more stringent energy
efficiency measures. The policy also empowers

the City Council to allow compliance through
payment of an in-lieu fee, valued at 90% of the
price of a compliant solar power system.>”

As in Lancaster, Sebastopol’s solar building
standard faced little local controversy.
Sebastopol’s City Council passed the policy
unanimously and faced few objections.®® City
Councilman Robert Jacob praised the new
policy, stating “this ordinance is not only cost-
saving...it's the responsible thing to do.”*” As for
practical impact, although Sebastopol’s policy is
significantly stronger than Lancaster’s, it is likely
to result in less solar development for the simple
reason that Sebastopol is a much smaller city.
While Lancaster has a population of 146,000,
Sebastopol hosts only 7,400 residents. As a
consequence, its construction market is
significantly smaller.*°

Sebastopol also differs from Lancaster in
politics. Lancaster tilts right, with a Republican
mayor, while Sebastopol tilts left, with
Democratic Mayor Michael Kyes at the helm.
This significant political difference demonstrates
that solar power’s bipartisan appeal.

Summary of Sebastopol’s Standard

¢ Residential & commercial
buildings

e New construction and renovations

o 2W/ft* or 75% of annual energy
consumption

e Compliance through larger,
community-scale facilities or
payment of in-lieu fees
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“This ordinance is not only cost-
saving ... it’s the responsible
thing to do.”

--Sebastopol City Councilman

Robert Jacobs

Solar Panels on Sebastopol’s Fire Station. Photo courtesy of City of Sebastopol.

A. PUBLIC OR PRIVATE SOLAR BUILDING STANDARDS?

The simplest solar building standard
would apply both to public and private
property. This straightforward design would
have the advantage of promoting the
greatest possible amount of solar power.
Similarly, the benefits of reduced power
demand and lower power bills would be
widespread under this design. However,
some governments may prefer to limit the
scope of their standards to either public or
private property exclusively.

1. Public-Sector Standards

Local governments may apply a solar
building standard only to public property
for several reasons. A public-sector
standard can provide an opportunity to
lead by example, with public buildings
serving as pilot projects. Public facilities
affected by a solar building standard would
enjoy reduced power bills, saving the
government money over time and freeing
local funds for other priorities. Moreover,
solar power can provide resiliency to
outages for essential services such as
police and fire stations. Finally, a public-

W, GREEN ENERGY
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sector standard would not impose direct
costs on citizens, which may increase its
political appeal.

Governments may also see reductions in
solar installation costs. Cities may achieve
economies of scale through bulk purchases of
hardware or longer-term, lower-cost labor
contracts if they plan to build or renovate
multiple public facilities at once. Governments
also generally face low financing costs, because
they raise funds either through taxes or through
very low-interest bonds.*! These advantages may
allow cities to purchase solar arrays at relatively
low cost.

There is momentum toward public-
sector solar building standards. Both
Oregon and California require some
renewable energy on public facilities.*” The
U.S. Conference of Mayors reported in
January 2014 that 86% of surveyed
mayors are “targeting city-owned buildings
for energy retrofits”*® and 54% of mayors
see solar power as the most promising
technology for reducing energy use and
carbon emissions.** Solar building
standards could help local governments
achieve these priorities.
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2. Private-Sector Standards

Private-sector solar building standards
will yield more solar power simply because
private facilities outnumber public facilities.
Private-sector standards may also offer
more significant cost reductions. A 2014
NREL report showed that competitive
markets and installer experience lower
prices.”> A private-sector standard would
foster alarger, more competitive market
with more opportunities for installers to
gain experience, yielding lower prices.

Private-sector solar building standards
could also alleviate a concern about
inequitable development in solar markets.
Currently, most solar consumers are
relatively affluent, which has led to
concerns that lower-income ratepayers are
being left behind and may be paying unfair
shares of grid-management costs. (See
“Net Metering Under Attack,” page 28.)
However, a solar building standard for all

Public Facilities e Reduced energy bills

e | ow-interest bonds reduce

financing costs

e Economies of scale for

simultaneous projects

Private Property | e Reduced energy bills

new construction or major renovations of
private property would lead to more
widespread solar installations, including
installations in lower-income communities.
This market expansion could in turn reduce
concerns about lower-income citizens
paying an unfair share of grid-management
costs by ensuring that all economic sectors
benefit from solar power.

Existing solar building standards in
Lancaster and Sebastopol both apply to
private property, indicating the feasibility
of this design option. Despite the fact that
Lancaster is a conservative area and
Sebastopol is more liberal, both cities
implemented solar building standards for
private property. Moreover, neither city
seems concerned that its standard will
have negative economic impacts; each city
has made an express finding that its solar
building standard will be cost-effective. *®

e Improved resiliency of essential
public services such as police and fire
stations

e | ack of direct cost to citizens may be
a political advantage

e May create need to issue bonds

e May lead to argument that private
ratepayers will subsidize public
facilities’ use of the energy grid

e More competitive market lowers

e Mortgage financing reduces costs

financing costs

e Fconomies of scale for

larger, multi-unit
developments

e Installer experience reduces costs.

e Reduced cross-subsidization issues

e Improved lower-income access to
solar

Table 1: Impacts of public-sector and private-sector solar building standards.
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B. STANDARDS FOR NEW CONSTRUCTION OR RENOVATIONS?

The solar building standards in
Lancaster and Sebastopol differ in that
Lancaster’s applies only to new
construction while Sebastopol’s also
applies to large renovations. Either option
should incur lower costs in comparison to
a later, solar-specific project. For example,
solar permits and inspections can be
bundled with other project permits and
inspections, leading to lower overall costs.
However, each of these design options
also has risks that local governments
should consider.

Focusing a solar building standard
exclusively on new construction risks
exacerbating inequitable development
patterns. New construction tends not to
create affordable housing for several
reasons, including dwindling federal
support for housing programs and local
opposition to development of affordable,
multi-family dwellings."” A solar building
standard that applies exclusively to new
construction may exacerbate this trend by
adding to the price of new homes.
Additionally, by focusing solar deployment
in more affluent neighborhoods, a
standard that applies only to new
construction could lead to lower-income
communities paying an increased share of
grid maintenance costs. One way to

mitigate this risk would be to allow
compliance through payment of in-lieu
fees dedicated to solar deployment in
lower-income areas. Still, these risks
suggest that a local government should
think twice before limiting the application
of a solar building standard to new
construction only.

However, a solar building standard
that focuses on renovations incurs risks as
well. Most notably, such a standard risks
deterring retrofits by adding costs. The
Clean Air Act’s major modification rule
offers an example. Under that rule, “major
modifications” of existing power plants
trigger a requirement for costly emissions
reduction technology.*® To avoid those
costs, many organizations have simply
declined to update coal-fired power
plants.* Thus, contrary to the goals of the
Clean Air Act, many older power plants
continue to pollute even after they were
originally scheduled to be upgraded or
retired.”°A similar dynamic has taken place
under seismic codes in some cities.”* Thus,
governments must craft retrofit rules
carefully.

Sebastopol’s solar building standard
offers a thoughtful compromise that other
jurisdictions should consider emulating.
Sebastopol’s standard applies only to very

risks if imposed only on new
construction or only on

Solar building standards create

renovations. The most effective
standards will apply to both new
construction and renovations.

REEN ENERGY
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large retrofits: residential retrofits that
affect more than 75% of an existing
building or commercial retrofits that affect
more than 50% of an existing building.”
The incremental cost of adding solar
power to an already costly retrofit may not
deter projects. This type of limit is a good
idea, and other jurisdictions should
consider such limits for solar building
standards for retrofits.

Alternatively, governments can
promote compliance with retrofit
standards through subsidies. For example,
aretrofit large enough to trigger a solar
building standard could also trigger a
property tax reduction, either for the
increased value of solar power or, more
generously, for the entire retrofit’s value.
These incentives would help prevent
increased costs of solar power from
deterring retrofits. In turn, incentives and
solar building standards would work

together to bring more solar power online
at lower costs.

Similarly, cities could promote
retrofits by dedicating a portion of in-lieu
fees from new construction toward
retrofits. To promote the most equitable
development patterns, most of these in-
lieu fees should be dedicated to retrofits
of properties in lower-income areas.

The most effective solar building
standards would target both new
construction and renovations, and would
include mechanisms to stimulate projects
in lower-income areas. For example,
projects above a certain size or cost could
comply through in-lieu fees dedicated to
promoting lower-income development.
Similarly, state and local governments
could offer low-interest loans or loan
guarantees for projects in lower-income
areas in order to promote equitable
development patterns.

New
Construction

Renovations

Both New
Construction and
Renovations

e Reduced energy bills

e Reduced installation costs
through mortgage financing
and a streamlined permitting
and inspection process

e Increased construction costs
of up to roughly 6%

e Reduced energy bills

e Reduced installation costs

e [ncreased renovation costs
may deter some property
owners from beginning
renovations

e Expanded solar
development

e Improvements in equitable
development patterns

e May concentrate solar installations in
more affluent communities

e Compliance option of in-lieu fees
could foster installations in lower-
income areas

e Canmitigate risk of deterring
renovations by limiting application to
large, costly projects, or by offering
subsidies for qualifying renovations

e |n-lieu fees can promote projects in
lower-income areas

e | ow-interest loans and loan
guarantees can promote projects in
low-income areas

Table 2: Impacts of focusing on new construction and renovations.
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C. ALTERNATIVE FINANCING OPTIONS

Once a local government resolves
which buildings its standard will apply to, it
must consider who will pay for and own
resulting solar arrays. Under the simplest
solar building standard, property owners
will be responsible for financing, owning,
and maintaining their own solar arrays.
Whether the standard applies to public or
private buildings, this simple design would
reduce the cost of solar power in
comparison to the current system of
limited, solar-specific projects. For
example, purchasers of private property
would be able to finance the solar
component of a larger construction
project using traditional mortgage
mechanisms, which generally face a lower
cost of capital than other financing tools.”
Similarly, governments could use low-
interest bonds, achieving similar
reductions in financing costs.

The simple design of having property
owners finance and own their own arrays
offers several advantages. One advantage
is simplicity. Neither third-party financiers
nor utilities nor significant changes to
energy policies are necessary to make this
design operable. Another advantage is the
ease of reselling property. Arrays owned
by third-parties would involve long-term
contracts that may make resale more
difficult, but a property owner’s arrays
would have no such encumbrance. Instead,
the array would simply be a feature of the
property, increasing resale value.”*

However, having property owners
finance and maintain their own solar
arrays has disadvantages as well. For
example, although upfront costs would
likely be lower, they would fall squarely on
property owners, increasing construction
or renovation costs.”® Property owners
would also bear the cost of maintaining
solar arrays and the risk of their failure

+ GREEN ENERGY
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(although long-term manufacturers’
warranties could mitigate that risk).
Similarly, public funding for solar array
financing and maintenance may be scanty.
The U.S. Census reports that state and
local government revenues and financial
holdings are declining while expenditures
and indebtedness are increasing.”® Local
governments may balk at allocating limited
funds to solar power, which may increase
the appeal of other financing mechanisms.
Enabling either utilities or other third-
party businesses to finance and own solar
arrays could have significant advantages.
Most notably, this design would allow
buildings to enjoy energy savings at no
upfront cost to property owners.
Additionally, maintenance costs would fall
on the arrays’ owners rather than on the
host properties’ owners. Enabling third-
party businesses or utilities to finance and
own solar arrays could be especially
helpful for promoting development of
solar power in lower-income communities.

Photo credit Wayne National Forest

Third-party leasing or utility

financing can provide solar

power at no upfront cost to
property owners.
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Third-party ownership has rapidly
become the most common model for solar
installations in the United States.”” Under
this model, a third-party business such as
SolarCity or SunRun installs solar panels
and a building’s owner enters into a long-
term contract to purchase the resulting
power at prices below local electricity
rates. Third-party ownership is appealing
because it allows property owners to
enjoy solar power at no upfront cost.

However, the businesses that make
this design possible operate only where
supportive state policies exist. For
example, SolarCity operatesonlyin 17
states. Local governments in states that
have enabled third-party financing of solar
power (see map°®) may already implement
this design, while other interested local
governments may have to work with state
governments to create a policy framework

that will attract third-party financiers.

Local governments may also design a
solar building standard to allow utilities to
finance and own solar arrays, if state law
allows. Many cities work closely with
utilities to advance local energy policies.
Of mayors surveyed in January 2014, 71%
reported that utilities are their most
important partners for deploying new
energy technology.”” Solar building
standards that allow utility-financed solar
on new or renovated public buildings
could take advantage of this relationship.

Under this design, a utility would
finance and install arrays required by a
solar building standard, rather than having
the local government hire a contractor.
One advantage of this design is that many
utilities enjoy relatively low-cost access to
capital, suggesting that they may be able
to achieve installation cost reductions.

D Status unclear or unknown

- Authorized by state or otherwise currently in use, at least in certain jurisdictions within th:smte
. Apparently disallowed by state or otherwise restricted by legal barriers

F9-Party Solar PV Power Purchase Agreements (PPAs)

www .dsireusa.org / November 2014

Puerto Rico

Neter This mapis infended fo serve as an unafios! guide: i does nat constitute legal advice. Seck qualified legal expertise before making Sndng
i i information 3nd rafarances.

nenaal decisions relstedio 5 O, See 7

i3 GREEN ENERGY
s INSTITUTE
w AT LEW1S & CLARK LAW SCHOOL

slidas for

addiions!

dsire.org
Though available only in a limited number of states, third-party leasing has
become the most popular mechanism for financing solar installations.
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Similarly, utilities already have expertise in
maintaining electrical generation
equipment, suggesting possible operation
and maintenance cost reductions. A utility
may also enjoy an advantage from owning
solar arrays that contribute toward
compliance with state renewable portfolio
standards. Moreover, this option may allay
utilities’ concerns about distributed solar
power eroding their revenues.®

There are three designs for utility
financing of solar arrays. First, on-bill
financing allows a property owner to
purchase and own an array and pay for it
over time through higher utility bills.®*
This design leaves arrays under property
owners’ control and treats utilities as
financiers. In contrast, the two other
designs would actually allow utilities to
own and operate rooftop solar arrays. Two
Arizona utilities have proposed different
models for how host buildings should
benefit from utility-owned solar arrays.?
One option proposed by Arizona Public
Service is for the utility to essentially pay
rent through monthly credits that reduce
the host's energy bills. Alternatively, as
proposed by Tucson Electric Power, the
host could purchase power from the
utility-owned rooftop solar array at low
rates, essentially mimicking the third-party
leasing model. Under any of these three
design proposals, host buildings would
enjoy reduced energy bills.

Utility financing may be available only
in some areas. Many states impose a
requirement on investor-owned utilities to
invest in least-cost resources. Where solar
power is not yet cost-competitive with
other energy sources, a state least-cost
resource policy may prevent an investor-
owned utility from partnering with local
governments to fulfill a solar building

GREEN ENERGY
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standard. Local governments in investor-
owned utility districts should collaborate
with state governments to enable utility
ownership of rooftop solar arrays.

Least Risk Resource Planning

Least-risk planning favors energy sources with
stable, predictable, long-term costs. Least-risk
planning may allow utilities to help implement
solar building mandates, because rooftop solar
power is a safe investment. For more on least-
risk planning, see “A Safe Bet: How Least-Risk
Resource Planning Can Pave the Way for
Renewable Energy.”

""""
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Publicly owned utilities—such as
municipal utilities, public utility districts, or
electric cooperatives—are generally under

greater local control.®® Thus, cities with

publicly owned utilities may already be
able to enact this solar building standard
design.
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D. ALTERNATIVE COMPLIANCE MECHANISMS

Local governments should take into
account the fact that not all properties will
be well-suited for solar power. For
example, installing solar panelson a
building shaded by neighboring
development or vegetation could prove
wasteful. Additionally, developers building
many facilities at the same time may be
able to install the required amount of solar
power more cheaply by building a
community-scale array larger than any
single roof can accommodate.

Both Lancaster and Sebastopol have
designed their solar building standards to
allow alternative forms of compliance.
Both cities allow developers to comply by
building larger arrays off-site or to
propose other alternatives, subject to
approval from local building officials.
Sebastopol also allows compliance
through payment of an in-lieu fee. These
alternative compliance mechanisms are
sound ideas, and local governments

developing solar building standards should
give them strong consideration.

A Model Ordinance for Solar
Building Standards

Professor Troy Rule authored a report
in May 2013 describing several design
options for solar building standards and
offering a model ordinance.®* Professor
Rule recommends both community-scale
development and in-lieu fees, as well as a
combination of both tools, as sensible
alternative compliance mechanisms.
Although Professor Rule notes that local
governments should carefully tailor solar
building standards to meet their own local
conditions (as this report also argues),
Professor Rule’s model ordinance should
still serve as a valuable starting point for
jurisdictions interested in implementing a
solar building standard.

Community-scale solar development may offer an affordable alternative

where a developer is building multiple facilities, or where some buildings
are not well-suited as a site for solar power.

gy
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E. LIKELY IMPACTS ON EXISTING ENERGY POLICIES

Different solar building standard
designs will likely interact with existing
energy policies in distinct ways. For
example, designs that enable third-party
or utility financing and ownership of solar
arrays would function only in jurisdictions
with policies that allow this ownership
model. In some states, least-cost mandates
may prevent utility ownership, while legal
protections for utility monopolies over
retail power sales may exclude third-party
businesses in others. To enable alternative
financing and ownership, local
governments would likely have to work
with states to develop appropriate laws.

Solar building standards will very likely
reduce the overall cost of installing solar
power, as described below, which may
help make some existing financial
incentives less necessary. For example, if
costs fall under a solar building standard
to the point that rooftop solar becomes
cost-competitive with other energy
sources, then net metering—which
essentially pays retail rates for wholesale
power®>—may no longer be necessary;

ST
$ﬁ- _____________________

Pre-Tax Rebate or PBI
(201 2%/Wpc)

even compensated at lower wholesale
rates, owners of solar arrays would recoup
investments within a reasonable payback
period. Alternatively, states may choose to
retain net metering, which is extremely
popular among the solar industry and
solar consumers, and phase out other
financial incentives such as rebates or tax
credits. The fact that solar building
standards should reduce the necessity of
direct financial subsidies should help make
standards more appealing to
governments, which generally design
subsidies to diminish over time.

These possible policy impacts,
however, are difficult to predict because
solar building standards are quite new and
their impacts on overall prices have not
been empirically measured. Accordingly,
governments that consider solar building
standards would be wise to track the fiscal
impacts of these new policies before
modifying or withdrawing incentives such
as net metering that have been proven to
successfully promote solar power.

Residential & Commercial PV
(Median Values)

= =10 kW

== 10-100 kW
—&—>100 kW

1998 1989 2000 2001 2002 2003 2004 2005 2006 2007 2008 2008 2010 2011 2012

Installation Year

Lawrence Berkeley National Laboratory, 7racking theSun Vi, Figure 10.
Direct subsidies diminish over time, but solar building standards
reduce costs and provide a stable, long-term policy framework.
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III. THE BROADER POLICY CONTEXT
FOR SOLAR BUILDING STANDARDS

Although Lancaster and Sebastopol
are the first U.S. cities to enact solar
building standards, their new ordinances
fit within the context of six significant
renewable energy policy trends. First, and
most conspicuously, solar building
standards resemble green building
requirements that have proliferated
throughout the nation at various levels of
government. Second, solar building
standards offer local complements to
Renewable Portfolio Standards, which are
widespread, state-level requirements for
utilities to procure renewable energy.
Third, solar building standards continue a
pattern of significant action by local

governments to curb climate change.
Fourth, solar building standards offer a
way to help states comply with the U.S.
Environmental Protection Agency’s
forthcoming Clean Power Plan. Fifth, solar
building standards will likely contribute to
the U.S. Department of Energy’s goal of
achieving cost-competitive solar power by
2020. And finally, in the short term, the
strongest solar building standards will
build on a suite of state policies proven to
drive thriving U.S. solar markets, while in
the long term solar building standards may
help reduce costs to the point that existing
subsidies are no longer necessary.

A. SOLAR BUILDING STANDARDS EXTEND THE TREND OF GREEN BUILDING

REQUIREMENTS

Green building standards are
becoming common, but generally do not
require solar power. Instead, green
building standards focus on energy
efficiency, air quality, use of sustainable
building materials, and reduced water use.
Common green building standards include
the International Code Council’s
International Green Construction Code and
the U.S. Green Building Council’s
Leadership in Energy and Environmental
Design (LEED) program.®®

Various levels of government have
enacted green building standards. In
2013, President Obama ordered federal
agencies to obtain 20% of their energy
from renewable resources by 2020 and
prioritized distributed renewables.®’
However, this policy, the most ambitious
at the federal level, also allows compliance
through the purchase of renewable energy

REEN ENERGY
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credits.® Moreover, this policy is limited
to federal agencies and does not apply to
private development.®’

Also at the federal level, the U.S.
Department of Energy’s (DOE’s) Office of
Commercial High-Performance Green
Building has “the goal of developing
commercial buildings that have zero net
energy consumption annually.””® Although
a solar building standard might seem to be
the simplest way to achieve this goal, it is
not the Department of Energy’s tactic.
Instead, DOE “provides states with
financial and technical assistance to
promote state and local building energy
codes.”’!

A growing number of states are
enacting green building codes. However,
states generally focus on energy efficiency
and do not require solar power, especially
on privately owned buildings. Many states
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and local governments require public
buildings to attain certification under the
LEED program.”? However, while solar
power is one way to earn credits toward
LEED certification, many other energy
efficiency or water conservation measures
count as well.”® Thus, LEED certification
requirements will not necessarily achieve
the same ends as solar building standards.
A few states do require renewable
energy on public buildings. For example,
Oregon requires that 1.5% of the cost of
building or renovating a public building be
devoted to on-site renewable energy.”
Similarly, California requires solar power
on public buildings where it is cost-
effective and funding is available.”

Only Hawaii has a solar building
standard for private property, but Hawaii’s
standard focuses on water heating rather
than electricity. Hawaii requires new
single-family homes to include solar water
heaters unless they lack access to sun or
install solar panels instead.”® Still, because
Hawaii's default rule requires solar water
heating, not solar power, it is somewhat
distinct from the solar building standards
this report describes.

Solar building standards offer a good
way to improve green building measures
that are becoming common around the
nation. Jurisdictions with existing green
building requirements should consider
adopting solar building standards to
further improve the local energy economy.

SOLAR OFFER REQUIREMENTS

Three states have policies that come
close to solar building standards. California,
Colorado, and New Jersey each have laws
requiring developers to offer to install solar
power on new homes. These policies are like
solar building standards in that they at least
contemplate installation of solar power on
some new homes. However, unlike solar
building standards, these solar offer
requirements leave the choice to install solar
to either consumers or developers.

California limits its solar offer
requirement to developers of 50 or more
single-family homes and provides two
compliance options.”” A developer may offer
solar power to each homebuyer, and the offer
must include the solar array’s total installed
cost, projected energy savings, and
information about state incentives. Solar
arrays offered to homebuyers must have a
capacity between 1kW and 5MW.
Developers must also provide the California
Energy Commission with certain information
to verify compliance. Alternatively,
developers in California may choose to

participate in a “Solar Offset Program,” under
which developers build a larger, community-
scale solar array. That array must generate as
much energy as would have been generated
had 20% of the subdivision’s homes opted to
install solar power, but the larger array may
not exceed SMW of capacity.”®

New Jersey's solar offer requirement
purports to require developers of more than
25 residential units to offer solar power to
prospective buyers.”” However, though
passed in 2009, the law does not become
effective until the state’s Department of
Community Affairs issues implementing
regulations, which it has not done, according
to the state’s Energy Master Plan.®°

Finally, Colorado’s solar offer
requirement applies to developers of all new
single-family homes.®* These developers must
offer to install solar power or solar water
heating or wire and plumb the houses to
prepare them for later solar projects. Builders
must also provide a list of local solar
installers, who can help determine whether
solar is a good option for the new home.%?
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B. SOLAR BUILDING STANDARDS EXTEND THE SUCCESS OF RENEWABLE
PORTFOLIO STANDARDS

State Renewable Portfolio Standards Columbia and non-binding goals in 9
(RPSs) are another common, successful more.?® Renewable Portfolio Standards
policy related to solar building standards. have also been quite successful. Lawrence
RPSs require utilities to obtain certain Berkeley National Laboratory (LBNL)
amounts of renewable energy by specific reports that in 2013, RPSs applied to
dates. RPSs are logical precursors to solar markets constituting 56% of all U.S. retail
building standards because they prove electricity sales, and that states are
that government requirements for generally on track to meet their RPS
renewable energy are a viable strategy. targets.®* Moreover, state RPS

Renewable Portfolio Standards have requirements have proven to be
become quite common, with binding economically efficient, raising electricity
policies in 29 states and the District of rates less than 3% in most states.®”

Solar and DG Set-Asides Have Proliferated

17 states + D.C. have solar or DG set-asides, sometimes combined

with credit multipliers; 3 other states only have credit multipliers

[wa: 2x multiplier for DG

OR: 20 MW solar PV by 2020 =
2% multiplier for PV installed [NY: 878 GWh retail DG by 2015
hefore 2016

(CO: 3% DG by 2020 for I10Us
[half fram retail DG)
1% DG by 2020 for coops
3 multiplier for munis/coops for
NV: 1.5% solar by 2025 solar installed before July 2015
43 multiplier for PV until 2015 o Qucn|

—
.
[MN: 1.5% solar by 2020 for IOUsi!“,: 3x multiplier for solar

MNH: 0.3% solar electric by 2014
MA: 456 GWh customer-sited

DE: 3.5% solar by 2025
3x multiplier for solar installed
before Jan. 2015 (apphes an[y to

IL: 1.5% solar PV by 2025,
1% DG by 2015 (50% <25 kW)

S az: a. stomer- MO: 0.3% solar electric b
INM: 4% solar electric by 2020 .‘

0.56% customer-sited DG by 2020
(2x multipher for all solar)

B set-aside [T 2x muttiplier for all non-wind | %

[ set-aside with multiplier : " 11 states created
[ ] multiplier solar/ DG set-

Source: Berkelfey Lab ﬁidﬂs SI I'IOG 2007:

Note: Compliance years are designated by the calendar year in which they begin

DE, IL, MA, MD, MO, MN,
Differential support for solar/DG  also provided via long-term contracting NC. NH. NM. OH. OR
programs (CT, DE, NJ, RI) and via up-front incentives/SREC payments -

Lawrence Berkeley National Laboratory, RPS Status Update, Slide 10.
Solar requirements in Renewable Portfolio Standards are an
effective mechanism for promoting thriving solar markets.
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While many RPSs allow compliance
through different types of renewable
energy, a growing number include specific
solar carve-outs.?® These RPSs confirm
that requirements for solar power can
drive markets. Of 29 states with an RPS,
17 feature arequirement for either solar
or customer-sited power, which is most
often rooftop solar power.?” The ten
states with the most installed solar power
all have an RPS; of those, most have an
RPS with a solar carve-out.®® The National
Renewable Energy Laboratory recently
reported that solar carve-outs in RPSs can
be a very effective tool for driving
successful solar markets.2? Similarly, LBNL
reports that solar or distributed
generation requirements in RPSs are
responsible for 60-80% of solar
installations outside California.”
Successful state RPS programs prove that
requiring renewable energy is a viable
strategy.
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Solar building standards offer a means

to extend the success of state RPS policies.

RPSs are limited to specific target levels of
renewable energy, and because most
states are already on track to meet those
targets, RPSs are beginning to have limited
influence on further development.
However, solar building standards have no
such limitation. Instead, solar building
standards allow renewable energy to keep
pace with construction. Solar building
standards thus offer an opportunity to
help satisfy a growing energy demand with
carbon-free energy on a continuous basis.
Moreover, solar building standards
complement RPS policies. While RPSs
generally favor utility-scale development
(except where states have distributed
generation carve-outs), solar building
standards promote distributed
generation. Thus, solar building standards
offer away for local governments to build
on the proven success of state Renewable
Portfolio Standards.
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C. SOLAR BUILDING STANDARDS EXEMPLIFY STRONG LOCAL ACTION TO

CURB CLIMATE CHANGE

Local governments have promised
significant action to combat climate
change. For example, although the United
States did not ratify the Kyoto Protocol to
limit greenhouse gas emissions,”* the U.S.
Conference of Mayors created a Climate
Protection Agreement that, among other
promises, commits signatories to achieve
the treaty’s goals.” Since its creation,
more than 1,000 mayors have signed on to
the Climate Protection Agreement.” The
widespread adoption of this agreement
illustrates how cumulative local action may
have significant global impact.

In June 2014, the U.S. Conference of
Mayors adopted a series of resolutions
noting that climate change mitigation and
adaptation requires emergency action and
embracing distributed generation as an
effective strategy.”® The resolutions
provide some important background
information, such as the fact that
“‘commercial, residential and public
buildings are responsible for more than 40
percent of the nation’s energy
consumption and greenhouse gas
emissions and cities are best suited to
improve and enforce building codes [and]

More than 1,000 cities have signed onto the U.S. Conference of
Mayors’ Climate Protection Agreement.

U.S. Conference of Mayors
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foster ... distributed generation.””> The
resolutions call for the federal
government and the states to support
local governments in these efforts, both
financially and with policies.”

The recent pledges from the U.S.
Conference of Mayors include a
resolution about “distributed generation
and decentralized energy
creation/distribution.””” This resolution is
replete with findings of the value of
distributed generation, such as the
recognition that “local deployment of
distributed resources helps mitigate three
drivers of higher power costs:
transmission and distribution upgrades,
fuel costs, and air emissions compliance.”
The resolution further notes various
benefits that this report explains more
fully below, such as the fact that “a
decentralized system of many dispersed
generating units becomes more resilient,
able to recover more readily from natural
disasters or malicious attacks.””” In short,
the resolution recognizes broad benefits
from distributed generation and
“recognizes distributed generation as a
viable means of providing reliable
energy.”'%

However, the resolution by the U.S.
Conference of Mayors stops short of
committing cities to actually install
distributed generation or to promote it
with any particular policy. Instead, the
resolution merely “supports the use of
distributed generation ... and urges cities

8

to evaluate existing infrastructure and
power supply chains to identify areas in
need of improvement and prioritize the
system’s most pressing concerns.” ! In
other words, the resolution does not
commit cities to act, much less require the
ambitious action of enacting solar building
standards.

Nevertheless, a recent survey of 288
cities by the U.S. Conference of Mayors
reveals that solar power is a priority for
many cities.’®? 54% of surveyed cities said
that solar power was the most promising
technology for reducing energy use and
carbon emissions.'® 47% reported that
they had already begun to deploy solar
power.'%* And 19% reported that solar
power would be their top priority in the
next two years, making it the second most
popular policy behind energy-efficient
lighting.'® This survey reveals that a
significant number of cities regard solar
power as a high priority.

Still, Lancaster and Sebastopol remain
leaders for having adopted solar building
standards. Only 26% of cities report that
improving building energy codes is a
priority,'%® suggesting that relatively few
cities are currently moving to adopt solar
building standards like those in Lancaster
and Sebastopol. However, the growing
recognition among local governments of
the urgency of climate change and the
benefits of distributed generation suggest
that more cities may be willing to consider
solar building standards.
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D. SOLAR BUILDING STANDARDS OFFER A MECHANISM FOR COMPLIANCE

WITH THE CLEAN POWER PLAN

The forthcoming Clean Power Plan
offers another reason that solar building
standards may become more common in
coming years. The Clean Power Plan, a
new rule proposed by the U.S.
Environmental Protection Agency (EPA)
under Section 111(d) of the Clean Air Act,
will likely impose significant limitations on
carbon emissions from existing power
plants.'®” The Clean Power Plan’s most
ambitious feature is its “outside the fence”
approach.'®® This approach proposes to
allow states to comply by reducing overall
carbon emissions from the electricity
sector, rather than requiring compliance
only through emissions-control
technologies within fossil fuel-fired power
plants.®” This “outside the fence”
approach would provide states with
flexibility to create plans that reduce
overall energy use and replace fossil fuels
with renewable energy.''° Because
developing renewable energy may be less

costly than installing pollution control
technology at existing fossil fuel-fired
power plants, many states may take this
opportunity.

Although the legality of the Clean
Power Plan’s “outside the fence” approach
is uncertain,** if the final rule resembles
the proposed rule and is upheld in court,
states will likely seek innovative ways to
comply. Local solar building standards
offer exactly the type of innovative
solution that states may need. By
significantly increasing installations of
distributed solar power, solar building
standards reduce demand for carbon-
intensive power, helping states reduce
carbon emissions and comply with the
Clean Power Plan. The Clean Power Plan
may also motivate states to implement
policies that will help local governments
adopt and implement solar building
standards.

E. SOLAR BUILDING STANDARDS WILL REDUCE SOFT COSTS

Developing cost-competitive solar
power by 2020 is a priority for the U.S.
Department of Energy. The SunShot
Initiative aims to achieve this goal by
reducing the installed price of solar power
to roughly six cents per kilowatt hour
($0.06/kWh), or one dollar per watt
($1/W)."*? Hardware costs are already
declining swiftly, but the remaining non-
hardware, or “soft,” costs are not declining
as swiftly.**® Soft costs include customer

acquisition, financing, permitting,
inspections, interconnection fees, taxes,
installation, and maintenance. Currently,
soft costs can account for nearly two-
thirds of the end price of solar power.***
As such, reducing soft costs is a priority for
the United States as a whole and for many
states and cities as well. Solar building
standards can help reduce every category
of soft costs, as this report explores more
fully below.

Solar building standards can simultaneously reduce costs and
offer states tools to comply with new environmental regulations.
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F. SOLAR BUILDING STANDARDS WILL BENEFIT FROM EXISTING POLICIES IN
THE SHORT TERM, BUT MAY REDUCE LONG-TERM NEED FOR SUBSIDIES.

In the short term, solar building
standards will likely be most successful in
jurisdictions that already have robust
policy frameworks that have been proven
todrive thriving solar markets. The
National Renewable Energy Laboratory
(NREL) recently issued a report analyzing
which policies have enabled the growth of
the largest state solar markets.'* NREL
found that the falling price of solar power
had an uneven effect among states,
suggesting that “solar development
depends, at least to some extent, on other
policy and contextual factors.”**® More
specifically, NREL found that net metering
and streamlined interconnection policies
are “foundational for distributed
generation market growth.”*’
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Solar building standards will be most
effective if policies promote swift
connection to the power grid.
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Similarly, NREL found that policies
enabling third-party ownership and
leasing of solar arrays can significantly
boost solar markets.'*® However, NREL
stressed the importance of the
foundational policies of net metering and
streamlined interconnection, noting that
third-party leasing is “far less effective in
spurring market development” where
these policies are lacking.**’

NREL also evaluated the impact of
solar carve-outs in Renewable Portfolio
Standards, finding that they are most
effective at driving solar markets when
they build on the foundational policies of
net metering and streamlined
interconnection.'?” In states that add
either a solar carve-out or third-party
leasing to these foundational policies,
“installed capacity generally increases
rapidly.”*?! However, ‘[s]tates without the
foundational policies do not typically see
such increases.”'??

In the short term, solar building
standards will likely prove most effective
in jurisdictions that feature the
foundational policies that NREL described.
Strong interconnection policies will be
essential; a solar building standard will be
far less successful if the resulting solar
arrays cannot easily connect to the
electricity grid. Similarly, robust net
metering policies will likely make solar
building standards more politically
popular, and thus more successful, by
increasing the financial productivity of
solar arrays. Third-party ownership,
meanwhile, could facilitate the success of a
solar building standard by enabling the
installation of solar arrays at no upfront
cost to property owners.
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Solar building standards are akin to
solar carve-outs in Renewable Portfolio
Standards in that both policies reflect
government requirements for the
development of solar power. NREL
described how a solar carve-out in
Washington, D.C.'s RPS became
increasingly effective once net metering,
interconnection, and third-party leasing
policies were adopted.*?® Similarly, where
these foundational policies are in place,
solar building standards will likely be more
effective, for the reasons described above.

However, in the long term, solar

building standards will likely reduce the
costs of installing solar power, as
described in detail below. In the long term,
these cost reductions may reduce the
industry’s reliance on existing subsidies
for solar power. Robust interconnection
policies will likely remain essential, but as
costs decline solar power will become
increasingly cost-competitive in its own
right. Once installation costs decline to the
point of unsubsidized competition with
other energy sources, financial incentives
for solar power may no longer be
necessary.
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Washington, D.C.'s Renewable Portfolio Standard became much more effective
after passage of fundamental policies of net metering and third-party leasing.
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IV. IMPACTS OF SOLAR BUILDING STANDARDS

Well-designed solar building
standards likely offer benefits to property
owners, local governments, the solar
industry, the electricity grid, and
ultimately the global climate. However, if
designed carelessly, solar building
standards could also have negative

impacts, such as erosion of utility profits or

increased difficulty of grid management.
This section explores potential impacts of
solar building standards on various energy
market stakeholders.

Some of the impacts described below
are clear and proven. For example, solar-
powered homes enjoy lower, more stable
power bills than exclusively grid-powered
homes.'** Moreover, as the cost of solar
power continues its swift decline, the pace
of rooftop solar deployment is
accelerating remarkably.'? In fact, the
U.S. solar industry has broken records for

each of the last five years.'?® Nevertheless,

solar power still meets only a very small
portion of U.S. energy demand. Evenin
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Hawaii, which has the most solar power
per capita, only 12% of single-family
homes use solar power.'?” Nationwide,
solar power produces only 0.25% of U.S.
energy.?® Against this backdrop, solar
building standards make sense as a way
for local governments to promote
increasingly cost-effective solar power.

Other likely impacts described below
have yet to be empirically proven. For
example, this paper describes likely
impacts on some contentious issues, such
as of net metering’s effect on lower-
income ratepayers or the effect of high
levels of distributed generation on utility
profits. Similarly, neither Lancaster nor
Sebastopol has attempted to rigorously
track or evaluate the policy’s impacts on
the solar market, which makes it difficult
to quantify likely cost reductions.**’
Nevertheless, there are good reasons to
believe that the impacts described below
will manifest from adoption of solar
building standards.

U.S. Solar Installation Forecast
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As solar prices continue to plunge, solar installations are on the rise.
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A. IMPACTS ON PROPERTY OWNERS

Solar building standards will have their
most conspicuous impacts on the builders
and owners of new or renovated buildings.
Requiring installation of solar power will
increase construction costs but will also
increase property values. Additionally, the

cost of installing solar power during
construction will likely prove significantly
lower than the cost of installing solar
panels later. Furthermore, the owners of
solar-powered buildings will enjoy lower,
more stable electricity bills.

1. Increased Construction Costs and Reduced Installation Costs

Installing solar power may increase
the price of constructing or renovating
buildings that would otherwise not have
solar power facilities, although installing
solar during construction is significantly
less costly than installing solar on
completed structures. New homes offer
an easy example. According to the Solar
Energy Industries Association, in the
second quarter of 2014, the average price
of aresidential solar array was $3.74 per
watt.® (This figure is likely high, because
it includes data from post-construction
projects.) Thus, a 5 kilowatt system would
cost $18,700. According to the U.S.
census, in October 2014, the median price
of anew home was $305,000, and the
average price was $401,100.%! Thus,
installing solar when building a new home
could increase the median cost by 6.1%
and increase the average cost by 4.7%.

However, these figures do not account
for cost-savings from integrating solar into
larger construction projects. For example,
NREL reports that solar projects during
new construction are less expensive by
$0.75/W."*? Installing solar during larger
renovation projects may incur similar cost
reductions from streamlined permitting
and inspection. Thus, solar building
standards may significantly reduce the
overall costs of solar installation.

Furthermore, neither builders nor
buyers of buildings would necessarily pay
full prices. The federal Investment Tax
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Solar power adds only 5-6% to the
cost of new homes.

Credit is worth 30% of a solar array’s cost,
and even if Congress allows it to dwindle
in 2017, it will still be worth 10% of a solar
array’s cost.*** Many states also have tax
credits or rebates that will drive down
costs even further.'®* Thus, in most states,
the added cost is likely to be less than that
calculated above. Moreover, in some
states, builders and buyers may avoid
upfront costs altogether. If a solar building
standard enabled third-parties or utilities
to own solar arrays, then the lessor or
utility would bear the installation costs.
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2. Increased Property Values

Solar building standards would
increase property values. Homes with
solar power sell more quickly and for more
money. A 2013 study by Lawrence
Berkeley National Laboratory (LBNL) of
home sales in California showed that each
kilowatt of rooftop solar capacity led to an
average premium of $5,911, although the
premium diminished as PV systems
aged.’ Asimilar study from Colorado
found a smaller premium of $1,400 to
$2,600 per kilowatt of solar capacity, but
strongly reinforced the conclusion that
solar power “almost always” helps homes
sell more quickly.® A study by LBNL from
January 2015 is the most comprehensive,
analyzing data from eight states from
2002 through 2013.*" That study found
an average premium for solar homes of
$4/W, or $15,000 for a 3.6kW system.*®

Notably, if these figures apply to other
jurisdictions, solar building standards
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could increase property values by as much
as—or more than—the price of installing
solar panels. As described above, a 5kW
solar array now costs $18,700. The
premium in California, following LBNL's
2015 figures, would be $20,000.
However, the premium according to
Colorado’s figures would only be as great
as $13,000. Still, even that lower premium
would significantly defray initial
installation costs.

Moreover, solar power can often
increase property values and boost home
sales without incurring increased property
tax liability. Most states exempt renewable
energy facilities from property taxes,*’
which generally means that consumers
who install solar power enjoy higher
property values without the burden of
higher property taxes.

New Homes Existing

Homes

Error bars represent 93% confidence interval
Premiums are based on an average 3.0 kW sized system

LBNL, Selling Into the Sun: Price-Premium Analysis of a Multi-State Dataset of Solar Homes, at 30.
Solar arrays add more than $10,000 to the resale value of homes.
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3. Lower Power Bills

Solar building standards would likely
reduce power bills in two significant ways.
First, most installations under a solar
building standard would likely be net
metered, allowing property owners to

a. Bill Credits

Solar building standards should lower
power bills for properties they apply to.
Buildings with solar arrays have lower
electricity bills due to on-site energy
generation. In most states, net metering
policies give consumers with distributed
solar arrays monthly bill credits for power
they generate. ™ NREL describes net
metering as a “foundational” policy for
thriving solar markets.'*! Net metering is
present in 44 states (see map*?); in 2013,
95% of distributed solar installations took
advantage of net metering policies.’*

Net Metering
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NET METERING UNDERATTACK:

Perhaps because net metering has very
successfully driven solar development, it has
recently come under fire from utilities in
several states. Utilities argue net metering is
unfair in two chief ways. First, by allowing
some customers to avoid electricity bills
altogether, net metering arguably allows solar
customers who still use the grid to avoid
paying for its management.* Second,
utilities argue that the result of net-metered
customers not paying for grid management is
that those costs become concentrated on
lower-income ratepayers, those who could
not afford to install their own solar arrays.**”

The merits of this argument are a matter
of debate. For example, Crossborder Energy
analyzed the costs and benefits of distributed
generation in Arizona and found that
“‘benefits exceed the costs by more than
50%.”**8 Crossborder concluded that “‘new
DG resources will not impose a burden on
[the local utility’s] ratepayers.”*** On the
other side of the debate, the American
Legislative Exchange Council argues that “net
metering policies are doubly regressive,” but
does not itself quantify the allegedly
regressive impacts.'*°

To resolve these alleged problemes,
utilities have proposed increasing the fixed
charges for all ratepayers, as well as imposing
new charges on solar customers.*>* Perhaps
because the debate’s merits are unclear,
results have been mixed in various states. In
November 2013, the Arizona Corporation
Commission approved a charge of /0 cents
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per kilowatt of capacity, or roughly $5 per
month for an average solar array, for net-
metered utility customers.*>? Roughly a year
later, the Wisconsin Public Service
Commission approved an increased fixed
charge for all customers and a reduction in
net metering payments.>> Also in 2014,
Massachusetts approved a new minimum-
billing system for net-metered customers,
allowing bill credits to reduce energy bills only
to a certain level.™>* Minnesota responded by
allowing utilities to offer a “value of solar
tariff” instead of net metering payments, but
the new tariff is actually higher than the net
metering rate.’>

The net metering debate may prove
important to the value of solar building
standards. Solar building standards are likely
to be more popular in areas with strong net
metering policies, because these policies
increase the financial benefit from solar
arrays. Conversely, solar building standards
may also be important to the net metering
debate. Solar building standards could
mitigate concerns about shifting costs to
lower-income communities by requiring the
installation of solar power in lower-income
areas. However, if solar building standards
simply focus on new single-family homes,
they could exacerbate any cost-shifting by
further concentrating solar power in more
affluent communities. Local governments
should be sure to consider these issues as
they design solar building standards.
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b. Reduced Energy Demand

Solar building standards will also likely
reduce energy bills by mitigating air
conditioning costs and cooling urban heat
islands. Currently, air conditioning
constitutes 8% of overall U.S. energy
demand and costs consumers roughly $15
billion annually.*>® This energy use is
especially pronounced in cities, due to an
effect known as the urban heat island.
According to the EPA, cities with over a
million residents can be between 1.8 and
5.4 degrees warmer than surrounding
rural areas during the day."” Because
cities retain more heat than rural areas,
urban heat islands are more pronounced
at night, with cities being as much as 22
degrees warmer.'*® Urban heat islands
increase summer peak energy demand and
inflate air conditioning costs.*’

4. More Stable Electricity Rates

In addition to lowering electricity bills,
solar building standards could stabilize
them as well. The dominant business
model for distributed solar power is third-
party leasing.'*” Led by companies such as
SolarCity and SunRun, third-party leasing
allows building owners to enjoy rooftop
solar power at no up-front cost, with the
lessor owning the array.*®® Customers
engage in along-term contract to buy
solar power from their own roofs at rates
below those charged by utilities.***
Because prices under these contracts are
fixed for long periods, while utility
electricity rates rise regularly, customers
in third-party leasing arrangements pay
more stable, long-term electricity rates.*®
The National Renewable Energy
Laboratory reports that third-party
ownership can be a very effective driver of
thriving solar markets.**
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Solar building standards can mitigate
urban heat islands in two ways. Most
obviously, solar building standards would
increase the concentration of rooftop
solar arrays, which generate low-cost
energy at peak hours for air conditioning.
Less intuitively, rooftop solar panels
actually cool cities. A recent study in Paris
found that “reasonably high” solar
deployment could reduce the demand for
air conditioning by 12%.*° In the United
States, 87% of households have air
conditioning systems.'®* Both by reducing
urban heat islands and by generating
energy at the time when most air
conditioners are running, solar building
standards could help defray the significant
costs associated with air conditioning for
the vast majority of American homes.

Solar building standards could easily
take advantage of third-party leasing by
allowing either a builder or buyer to enter
into a contract with a third-party lessor.
This arrangement could provide solar
installations at no up-front cost to buyers
or developers; in short, this arrangement
could attain the benefits of a solar building
standard without increasing the costs of
new buildings.

Additionally, solar building standards
could stabilize utility bills evenin
jurisdictions without third-party leasing.
Unlike fossil fuel-fired generating assets,
solar panels require no fuel and thus
generate energy at a fixed cost. By
increasing the share of fixed-cost
generating assets in a utility’s portfolio,
solar building standards could provide
greater stability for utility bills.
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5. Expanded Access to Solar Power

Finally, solar building standards could
expand access to solar power for lower-
income communities and tenants, two
groups that have historically been unable
to take advantage of solar power.
Generally, lower-income households have
not installed solar power because they
either cannot afford their own solar arrays
or lack the credit ratings necessary to
attract a third-party lease.'®’ Tenants have
not been able to adopt solar power
because they lack an incentive to finance
improvements of property they do not
own, while landlords lack incentive
because they do not pay for the power
their tenants consume. So far, the main
consumers of solar power have been
middle-class homeowners who are
sufficiently wealthy to afford high up-front
costs or sufficiently credit-worthy to enter
into a third-party lease.'®®

However, a solar building standard
that required solar power on all new or
renovated buildings would by necessity
include multi-family housing and
affordable housing. By doing so, a solar
building standard would guarantee that
tenants and lower-income communities
would begin to enjoy the benefits of solar
power. Expanded access to solar power is
especially good policy because tenants and
lower-income communities are the
demographics most in need of the lower,
fixed power prices that solar building
standards can provide. As described
above, jurisdictions can design solar
building standards to facilitate this
progress by providing subsidies for
projects on multi-family housing or in
lower-income areas paid for by in-lieu fees
from projects in wealthier areas.

Virtual Net Metering Enables
Tenants to Enjoy Solar Power

Virtual net metering is a policy that allows
multiple consumers to receive bill credits
from a shared solar array.* This policy can
allow tenants to share the benefits of solar
power generated from a common array on
the roof of a multi-family residential building.
Virtual net metering has prompted some
developers of multi-family buildings to install
solar power: “When [virtual net metering]
became available, we jumped right in,” said
one San Diego developer.’’° Currently, virtual
net metering exists in 11 states.’”* Solar
building standards will be most successful at
spreading solar power to historically
underserved communities in areas with
virtual net metering.

Virtual net metering can expand solar power to multi-family housing.
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B. IMPACTS ON LocAL GOVERNMENTS

Solar building standards should
benefit local governments by improving
the resiliency of the power grid and
helping to prepare for natural disasters.
Moreover, solar building standards
operate at low cost to local governments.

Finally, solar building standards also
provide an opportunity and motivation for
local governments to engage with states in
comprehensive planning to minimize costs
and maximize benefits from solar power.

1. Resilience and Disaster Preparedness

Power outages are increasingly common
and severe. A 2013 white paper prepared by
the President’s Council of Economic
Advisers reports that power outages cost
the United States an average of $18 billion
to $33 billion each year.'”? The
Congressional Research Service reports
similar findings, with average annual costs of
power outages ranging from $27 billion to
$70 billion.*”® The leading cause of power
outages is severe weather."”* Both severe
weather and resulting power outages are

occurring with greater regularity.*”

Although power outages have aggregate
economic consequences that trouble the
entire U.S. economy, outages wreak their
havoc locally. By disrupting power to
hospitals, 911 call centers, fire stations, and
other critical facilities, outages can prevent
local governments from providing essential
services during emergencies.'’® And while
many critical facilities are equipped with
backup diesel generators, those generators
often fail, either because they rely on
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Power outages from severe weather are increasingly common.
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deliveries of fuel that are cut off during
disasters or because they are poorly
maintained.”” The Clean Energy Group
reports that during Hurricane Sandy, more
than 60% of diesel generators failed,
“‘leading to loss of life, hospital evacuations,
and billions in damages.”*”® Moreover,
lower-income communities tend to be
harmed most severely by power outages;
the damages tend to fall on those who can
least afford them.*””

Solar power offers a good way to
prepare for natural disasters and mitigate
their impacts. For example, power outages
from Hurricane Sandy affected 8.5 million
people and even led to 50 deaths,'® but
solar arrays weathered the storm
admirably.’®* Mobile solar generators even
helped some residents recover from the
storm’s aftermath.’®? However, most solar
facilities—even though undamaged by the
hurricane—had to shut off during outages to
protect utility workers from potential
electrocution.'®?

But that was 2012. Today, inverter
technology has progressed to the point that
solar panels can produce emergency power
even when the grid is down.'®* Similarly,
batteries have become more affordable,
allowing storage-equipped solar arrays to
operate during outages. This new
technology enables distributed solar arrays
to provide reliable sources of power during
emergencies.

2. Low Cost to Local Government

Local governments should also consider
that solar building standards will likely
operate at little cost to local governmen
By incorporating solar power into the
standard procedure for issuing building
permits, solar building standards may
streamline the permitting process. In
contrast tojurisdictions where solar power
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Solar Power Could Help Prepare the Pacific
Northwest for Strong Earthquakes

The Cascadia fault off the shore of the Pacific
Northwest produces very strong earthquakes.
Experts warn that an earthquake of magnitude
9.0 or greater is “inevitable,” but the timing is
difficult to predict.®° Such a large earthquake
would likely disrupt essential services, including
the electricity grid. However, experts also
predict that newer buildings will lose utility
services but will not collapse.* Solar building
standards can help the region prepare for these
inevitable, devastating earthquakes by
guaranteeing that new buildings, those least
likely to collapse, host solar power capable of
providing emergency electrical service.
Governments in the Pacific Northwest should
strongly consider solar building standards.

Solar building standards can help
prepare communities for natural disasters
by fostering resilient backup power. Solar
building standards should require arrays to
include inverters capable of providing power
during grid outages. Solar building standards
should also require essential buildings, such
as hospitals, to include batteries to store
solar power for emergencies. These
measures could substantially reduce
impacts from severe weather and power
outages. Local governments, especially in
disaster-prone areas, should give solar
building standards strong consideration.

requires several permits, a building standard
that incorporates solar permits into the
building permit itself will likely face lower
overall costs. The same trend should prove
true for inspections, suggesting that solar
building standards will not impose
significant administrative costs on local
governments.
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3. Opportunity for Comprehensive Solar Policy Development

Enacting a solar building standard also
offers local governments an opportunity to
help create comprehensive policies to
enable solar development with the greatest
capacity and least cost. Local governments
should take this opportunity to engage with
states to implement certain policies that are
crucial to thriving solar markets, including
solar access laws, third-party leasing, net
metering, and virtual net metering.
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Cities and states should work

together to craft and implement
supportive policies.

Solar access laws are a critical part of
any comprehensive solar development
policy. Solar access laws seek to guarantee
that existing solar panels will have
continuous access to necessary sunlight
without being shaded by subsequent
development. Some jurisdictions, such as
Portland, Oregon, have already developed
solar access rules other jurisdictions can
look to for guidance.®® Additionally, solar
access laws have been the topic of a great

L
titidzl, GREEN ENERGY
G INSTITUTE

W SCHOOL

deal of scholarly work.*®” Strong solar access
rules will likely be a critical underpinning of
the most effective solar building standards;
without a guarantee of ongoing solar access,
installing solar power on new buildings is a
risky investment. Fortunately, the body of
existing solar access laws and scholarship on
the subject should make it fairly easy for a
jurisdiction to incorporate these rules into a
solar building standard.

Solar building standards also create a
motive for local governments to engage with
states to enable third-party leasing. As
discussed above, third-party leasing is now
the dominant business model for distributed
solar installations, but major third-party
lessors operate only in a limited number of
states.’” Policies that enable third-party
leasing include net metering, tax credits, and
viable markets for renewable energy credits.
Although many of these policies are beyond
the control of local governments, the
adoption of solar building standards at the
local level may make it more likely that
states will open their markets to third-party
lessors that can accomplish a standard’s
objectives at no upfront cost to consumers.

Similarly, solar building standards may
motivate local governments to engage with
state governments to adopt virtual net
metering policies. Virtual net metering,
which currently exists in only a few states,
allows a group of consumers to share bill
credits from a larger solar array. This policy
is likely essential for the success of a solar
building standard that applies to multi-
family housing; without virtual net metering,
itis difficult for tenants to share the benefits
of a common rooftop array. The adoption of
local solar building standards may motivate
states to address these issues by enacting
policies that enable local standards to
function well.
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C. IMPACTS ON UTILITIES AND THE ELECTRICITY GRID

Solar building standards may have
significant impacts on utilities and the
electricity grid. Depending on their design,
solar building standards could undermine
utility profits or help utilities transition to
new business models that better
accommodate renewable energy. Similarly,

depending on their design, solar building
standards could either create difficulties for
the electricity grid or could help make it
more efficient and reliable. Local
governments should consider these issues
closely as they design solar building
standards.

1. Depending On Design, Solar Building Standards May Harm Or Help Utilities.

Although distributed solar power
currently meets only a minuscule portion of
U.S. energy demand, electric utilities are
already quite concerned about the potential
threat that solar power poses to their
bottom lines. For example, a 2013
report from the Edison Electric Institute, the
trade organization for electric utilities,
characterized solar power as a “disruptive
threat” to traditional electric utility business
models.'?* That report cautioned that
distributed solar power could pose the same
kind of challenge for utilities that cell phones
posed for copper-wire telephone
companies.’” The utilities’ basic fear is that
decreasing costs of solar power and
increasing utility bills will drive ever-greater
deployment of distributed solar, reducing
customer numbers and threatening utilities’
bottom lines.

Whether solar power will actually
disrupt utilities is open to debate. One
pundit opines that high credit ratings for
utilities suggest that they are not facing a
serious threat.’”® Another notes that famed
investor Warren Buffett is looking for
opportunities to buy more utilities,
suggesting that they continue to be a good
investment.*”* The American Council for an
Energy Efficient Economy notes that the
threats to utilities largely result from
ratemaking policies and can thus be solved
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The Utility “Death Spiral”

As solar prices fall, more
customers install their own
arrays, leaving remaining
customers to pay for the
electricity grid. Utility bills rise,
and the cycle repeats. This effect
has not yet occurred in any
jurisdiction, but utilities remain
worried nevertheless.

Customers Utility
install solar rates rise

by regulatory reforms.*”> On the other hand,
the experiences of European utilities, some
of which declined very substantially in value
as penetrations of renewable energy have
increased,’”® suggest that utilities may have
some valid concerns.

LBNL issued a rigorous report on the
financial impacts of solar power on electric
utilities in September 2014.%”” That study
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examined scenarios in which solar power
accounted for 2.5% or 10% of total retail
electricity sales. The 2.5% scenario mirrors
deployment levels in utility jurisdictions with
the greatest solar penetration (excluding
Hawaii, a special case), while the 10%
scenario far exceeds current deployment.
The study quantified impacts of these levels
of solar deployment on two model utilities:
one vertically integrated utility typical of the
Southwest; and one “wire-only” utility
typical of the Northeast (which owns only
the distribution grid, and not the
transmission grid or generation assets).

The study found that while ratepayer
impacts would be modest—raising electricity
rates by less than 3%—impacts on utility
earnings and shareholders could be severe.
For example, increased solar deployment
could reduce both model utilities’ returns on
equity by between 8% and 15%.%"’ More
dramatically, 10% solar deployment could
reduce the Northeastern model utility’s
earnings by up to 41%,%°° an outcome that
resembles the current plight of some
European utilities.

LBNL also examined several policy
options to mitigate these utility impacts.
Notably, utility ownership of even only 10%
of distributed solar arrays could significantly
reduce negative impacts on utility profits.?®!
However, the potential impact of utility
ownership is much more significant in the
Northeast, where the model utility does not
otherwise own generation, than in the
Southwest, where the model utility
does. Nevertheless, even in the Southwest,
utility ownership of distributed solar arrays

198

Solar building standards could help utilities develop new
business models as owners and operators of distributed solar

can offset negative impacts on utilities.
Perhaps the single most important
conclusion from the LBNL study is that
these impacts are likely to take time, giving
utilities and regulators the opportunity to
adapt. According to LBNL, “utilities,
policymakers, and solar stakeholders likely
have sufficient time to address these
concerns in a measured and deliberate
manner.”%?

Solar building standards could either
exacerbate or ameliorate the impacts of
increased solar deployment on utilities.
Solar building standards that allow only
property owners or third-party lessors to
own arrays could erode utilities’ customer
bases and thus negatively impact their
profits and shareholders. However, solar
building standards may allow utilities to own
some new arrays, which would likely
significantly offset any negative utility
impacts. By doing so, solar building
standards could help utilities develop new
business models as owners and operators of
distributed solar power, which could help
utilities adapt to increasingly affordable and
widespread solar power. However, because
utilities generally require permission from
state public utility commissions to own new
assets, local governments may lack authority
to allow utility ownership of new arrays.

When designing solar building
standards, local governments should work
with utilities and public utility commissions
to assess the likely impacts of these new
policies on utility profits and to design the
proper level of utility ownership of new
arrays to help mitigate those effects.

power, allowing them to thrive as providers of clean energy.
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2. Solar Building Standards Could Impair or Improve Grid Management.

Solar panels produce their power at
peak hours, when energy demand and
energy prices are at their highest. Although
this effect can be helpful to the energy grid,
if solar power reduces peak demand very
substantially, it can also pose challenges. For
example, the California Independent System
Operator (CAISO) projects that as solar
power becomes more common, it could
reduce peak demand to the point of over-
supply—meaning that solar power will
generate more energy than the grid actually
needs.””® As a result, the grid operator will
need to curtail generation from other
sources, either idling other power plants or
shutting them off altogether.?®* Another
significant challenge for grid operators could
be ramping other power plants back up to
meet demand as night falls and solar arrays
stop generating power.”> CAISO issued a
graph of this issue, called the “duck curve”
because it (vaguely) resembles a duck:
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productive. Arguably, as energy demand
continues and solar production ebbs,
utilities may face difficulties ramping up
energy production to meet demand.

The Regulatory Assistance Project (RAP)
published a white paper with solutions to
the duck curve’s potential problems, called
“Teaching the Duck to Fly.”*°® Among RAP’s
strategies is a simple change: “Orient fixed-
axis solar panels to the west.”?®” Orienting
some solar panels to face west will allow
solar power to continue meeting demand
later in the day.?®® The problem is that
existing policies promote maximization of
energy production from solar panels, which
encourages south-facing arrays.

Solar building standards offer an easy
solution to the problems illustrated by the
duck curve. Local governments can simply
require a certain percentage of new solar
panels to be installed facing west. Because
west-facing solar panels tend to be
somewhat less
productive, this
percentage of
installations will likely
face some economic
disadvantages. However,
solar building standards
can offset these
disadvantages as well. For
example, a solar building
standard that requires
some panels to face west
could provide those
projects with reduced-
cost permitting and

\
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California Independent System Operator, What the Duck Curve Tells Us About
Managing a Green Grid, at 1.

The duck curve illustrates a potential
negative impact in the late-afternoon, when
south-facing solar panels become less
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3pm
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inspection, or alocal

property tax reduction, or
another offsetting financial
incentive. By doing so, a solar building
standard could help remove a significant
obstacle to increased solar development.
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D. IMPACTS ON THE SOLAR INDUSTRY

The solar industry would very likely benefit
from solar building standards. Prior
experience with solar carve-outs in
Renewable Portfolio Standards confirms

1. Stable Foundation for Market Growth

Solar building standards would provide a
level of predictability and certainty that the
solar industry has not yet enjoyed. Under a
solar building standard, new or renovated
buildings must install solar power. Thus, the
solar industry could predict the likely
number of installations in a given year from
the foreseeable level of construction. Of
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that government requirements for solar
power successfully drive solar markets.
There is no reason to doubt that local solar
building standards would do the same.

course, linking the solar industry to the
construction industry would also expose the
solar industry to risks associated with
downturns in the housing or construction
market. Still, increased predictability would
very likely be a significant boon for the solar
industry. Among other benefits, increased
predictability would help to lower costs.
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2. Reductions in Solar Soft Costs

Solar building standards should also
benefit the solar industry by reducing the
cost of solar power. Although the price of
solar panels has plunged dramatically in the
last decade, non-hardware, or “soft,” costs
have not declined nearly as swiftly.2%? Soft
costs include customer acquisition,
financing, permitting, inspections,
interconnection fees, taxes, installation, and
maintenance. High soft costs are a principal
obstacle to solar power becoming
competitive with other forms of energy on a
purely economic basis. Indeed, soft costs
account for over 50% of the end price of
rooftop solar.?!° Reducing soft costs is thus
essential to meeting the U.S. Department of
Energy’s goal for the development of cost-
competitive solar power by 2020.

The Green Energy Institute has suggested
five strategies for reducing solar soft costs:
streamlined permitting; new business and
financing models; standardized designs;
swift interconnection policies; and solar
building standards. See go.Iclark.edu/law/gei

Shrinking Solar Soft Costs:

Policy Solutions to Make Solar Power
Economically Competitive

Nick Lawton
Energy Fellow at the Green Energy Institute
April, 2014

Solar building standards should help
reduce each category of soft costs. Most
clearly, solar building standards would
reduce customer acquisition costs by
guaranteeing that each new or renovated
building becomes a solar customer.
Additionally, solar building standards may
reduce project design costs by requiring that
new buildings be structurally prepared to
support solar panels. Preparing and wiring
buildings to support solar panels achieves a
significant cost reduction on its own;
according to the National Renewable
Energy Laboratory, “solar-ready” buildings
reduce costs by as much as 60%.2!* Because
reducing customer acquisition costs will
otherwise require “highly uncertain market
penetrations” of site assessment and
preparation strategies,’*? cost reduction
from solar readiness could be particularly
helpful for the industry.

Solar building standards should also help
reduce financing costs. Loans for privately
owned solar arrays face an average 10%
cost of capital, and financing for third-party
lessors can face up to a 14% cost of
capital.?*® To become cost-competitive, solar
financing will need to reach a 3% cost of
capital.?** Solar building standards can help
achieve this goal by including the financing
for asolar array in a traditional mortgage,
which generally faces a low cost of capital of
between 3% and 4%.2%°

Solar building standards can also help
reduce permitting and inspection costs,
which are not currently on track to meet the
Department of Energy’s goals for cost-
competitive solar power.?'¢ A solar building
standard would streamline the permitting
and inspection of solar arrays by including
that process within the existing permitting
and inspection scheme for new and
renovated buildings. Moreover, solar
building standards could promote
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standardized array designs, which could be
easier to inspect. Streamlining permitting
and inspections would reduce overall
project costs. Lancaster is already
streamlining permitting with over-the-
counter permits for solar arrays.?!’
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NREL, Soft Costs Roadmap, at 23.
Permitting, Inspection, and Interconnection

costs are not on track to meet targets.

Solar building standards may also
reduce the cost of interconnecting a solar
array to the electricity grid. Currently,
interconnection to the grid can add
thousands of dollars to a project’s overall
costs.?® The “last-in” problem inflates costs
further: once an electricity distribution

network has a certain level of distributed
generation, adding more distributed solar
power can trigger the need for supplemental
studies of grid safety and reliability, which
the “last-in” generator must pay for.?*’
According to NREL, these supplemental
studies can cost up to $25,000.?° Solar
building standards can help solve this
problem by giving utilities a predictable
schedule for the addition of solar power
based on projected building development.
Utilities that can predict the need for
supplemental grid studies may be able to
distribute the costs of those studies more
evenly among ratepayers, rather than
putting the entire cost on a single solar
project. This cost spreading would reduce a
disincentive to develop solar arraysin
already solar-intensive areas.

Finally, solar building standards may
reduce soft costs by allowing project
developers to achieve economies of scale. If
solar installers can more accurately predict
the amount of upcoming projects, based on
building development trends, they may be
able to purchase materials in bulk at lower
prices or negotiate longer-term, lower-cost
labor contracts. These economies of scale
could help distributed solar power achieve
significant cost savings.

E. IMPACT ON THE GLOBAL ENVIRONMENT

Mitigating and adapting to global climate
change is another significant benefit of solar
building standards. Cities contribute quite
dramatically to global greenhouse gas
emissions. In 2009, Los Angeles emitted as
much carbon dioxide as Sweden.?’* By one
estimate, the U.S. Conference of Mayors
Climate Protection Agreement, which
commits signatories to meeting the targets
of the Kyoto Protocol, could reduce overall
U.S. emissions 7% by 2020.7%? U S. cities
thus have significant potential cumulative
impacts that can contribute to national
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greenhouse gas emission reduction goals.?*

Moreover, solar power can help U.S. cities
adapt to climate change by offering them a
source of energy that is more resilient to
increasingly common severe weather.?**
Similarly, solar power helps cities adapt to
climate change by reducing energy demand
as the climate warms.?> By substantially
increasing the amount of solar power in U.S.
cities, solar building standards offer a way
for local governments to contribute
meaningfully to global climate change
mitigation and adaptation.
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V. POTENTIAL OBSTACLES TO SOLAR BUILDING STANDARDS

The impacts described above are generally
positive, which might lead one to wonder
why solar building standards remain rare.
This section offers a series of reasons why
solar building standards have not yet been
adopted in many cities. First, solar power
has been dauntingly expensive until recent
years. Second, many local governments
actually create significant obstacles for solar
power—even for voluntary adoption of solar
power—due to a perception that solar

A. THE CosT OF SOLAR POWER

Inrecent years, the cost of solar

panels are unsightly and reduce property
values. Third, some critics decry government
mandates as contrary to the free market.
Finally, potential legal obstacles at the state
and federal level may have daunted local
governments. However, these obstacles to
solar building standards have dwindling
validity, suggesting that solar building
standards may become increasingly
appealing to local governments and thus
increasingly widespread in coming years.

power at all scales has declined

SOLAR PV LCOE™
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Solar power prices have plunged by more than 75% in the last five years.
Experts predict that solar power will be cost-competitive with other
energy sources by 2020.
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These cost reductions are important, but
the same reports reveal that rooftop solar
power continues to be more expensive than
competing energy sources in many areas.
For example, according to EIA’s most recent
LCOE estimates, solar photovoltaic power
remains among the most expensive of all
energy sources.”?? Lazard’s analysis

agrees.”*

Solar PV—Rooftop Residential

could economically satisfy a substantially
greater share of the world’s energy needs
than the agency had estimated only four
years earlier.?** Although module prices may
be stabilizing as a result of international
trade disputes,”** the U.S. Department of
Energy is spearheading the SunShot
Initiative to reduce solar soft costs and
attain economically competitive solar power
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Lazard’s Levelized Cost of Energy Analysis—Version 8.0, at 3.
Solar power remains more costly than other energy sources.

The high cost of rooftop solar power in
comparison to competing energy sources is
one likely reason that solar building
standards are not widespread. Certainly,
high prices are one reason that some
utilities, such as Florida Power & Light, cite
for their opposition to state-level policies
that encourage rooftop solar power.?*! Local
governments may reasonably have
hesitated to require development of an
energy source they perceive to be costlier
than other options.

However, solar power prices have fallen
far more quickly than industry analysts
anticipated. On the basis of these surprising
cost reductions, the International Energy
Agency (IEA) found in 2014 that solar power

+ GREEN ENERGY
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by 2020.%** Many industry analysts believe
that U.S. markets will attain the SunShot
Initiative’s goal.?*°

Facing these swiftly and substantially
declining costs, local governments should
give solar building standards increasing
consideration. Given the rapid price
reductions, it is crucial that local
governments review the latest cost figures.
Arecent study from Bloomberg New Energy
Finance reveals that “[oJutdated numbers
are still widely disseminated to
governments, regulators and investors,”
putting solar power at a disadvantage.?*
Local governments should review the latest
cost data as they consider whether solar
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Solar power exhibits significant regional price variations.

building standards are a good solution for
their jurisdictions.

Local governments should also consider
local price differences. The costs of rooftop
solar power vary significantly by region. For
example, the EIA’s LCOE estimates display a
wide range of regional values, from roughly
$100/MWh at the low end to nearly twice
that sum at the high end.?*” Lazard’s analysis
shows a similar variation.?*®

In short, solar power is more affordable
in some places than in others. Local
governments should take stock of local
energy prices and the local cost of solar
power as they consider solar building
standards.

Finally, local governments should be
sure to value the benefits from rooftop solar
that LCOE estimates fail to capture.
Although LCOE calculations include such
financial considerations as hardware,
installation, and financing costs,”*” they tend
not to capture such benefits as reductions in
carbon emissions or other harmful pollution.
Moreover, LCOE estimates do a poor job of

identifying risks of price volatility for fossil-
fuel-based electricity sources, failing to
reveal that solar arrays provide power at
stable, fixed prices over their lives. Similarly,
LCOE estimates do not account for the
disaster preparedness that solar power can
provide. Local governments considering
solar building standards should not rely on
LCOE alone, but should be sure to consider
all the benefits of solar power.

In sum, the high price of solar power is
one likely reason that solar building
standards remain rare. However, the price
of solar power has plunged more quickly
than many industry analysts foresaw, and
this precipitous downward trend is likely to
continue. In the near future, rooftop solar
power is likely to be purely economically
competitive with other forms of energy
generation, even without considering the
resiliency of solar power or its reductions in
carbon emissions. As the price of solar
power continues to decline, local
governments should give increasing
consideration to solar building standards.
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B. LOCAL RESTRICTIONS ON SOLAR POWER

Local political opposition to distributed
renewable energy is another important
reason solar building standards remain rare.
Far from requiring solar panels, many
jurisdictions instead impose restrictions in
zoning and planning rules. Professor Troy
Rule reported in 2010 that “[e]ven
municipalities that have embraced green
building standards and other sustainable
land use practices often disfavor local
policies that promote distributed renewable
energy.”*"° Professor Sara Bronin reported
in 2008 that policies disfavoring solar power
appear in “the vast majority of localities.”***

Local restrictions on solar panels are
generally based on aesthetic concerns and a
misguided belief that solar panels reduce
property values.”*? Both concerns seem to
be historical artifacts with little current
validity. Aesthetic opposition—basically the
belief that solar panels are ugly—could date
back to the 1970s, when solar panels were
much larger and generally relied on free-
standing metal frames.**®* Today's solar
panels are much smaller and sleeker and can
be unobtrusively sited on rooftops.
Nevertheless, distaste for solar panels
seems to persist, as reflected by the fact that
“aesthetic review boards and historic
preservation boards, which typically govern
structures visible from a public way,
regularly reject their installation.”***

The belief that solar panels reduce
property values may once have been valid,
but is no longer true. Instead, studies have
shown the opposite: Homes with solar
panels sell more quickly and for more
money.”* Nevertheless, the mistaken belief
that solar panels harm property values
appears to persist, leading local
governments and homeowner associations
torestrict solar development.

GREEN ENERGY
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BELLE MEADE AND AL GORE’S

SOLAR PANELS

In 2007, Al Gore tried to install solar panels on
his home in Belle Meade, an affluent
community in Nashville, Tennessee, only to find
that the town did not allow rooftop solar
panels.?*¢ In reaction to a proliferation of noisy,
diesel-powered generators, the town had
required all generators to be sited on the ground
(Where they are presumably less of a nuisance),
and the town interpreted this restriction to
apply to solar panels as well. Perhaps in
response to pressure from the former Vice
President, the town eventually amended its
ordinance to allow solar panels, but took over a
year to do so and still imposed a significant
restriction: solar panels are allowed only “so
long as they are not visible from the street or
from any adjoining property."**’ This restriction
illustrates the obstacles that local governments
sometimes impose to installing solar power.

Jurisdictions that perceive these local
costs from solar power are unlikely to
embrace climate change as areason to
promote solar, much less require it. Instead,
local governments tend to favor policies that
confer local, rather than global, benefits.**®
Accordingly, local governments are likely to
adopt solar building standards only if they
become aware that outdated perceptions of
solar power as ugly and costly are no longer
accurate. If local governments take stock of
the current state of solar power—observing
both the aesthetic progress in panel design
and siting and the demonstrable fact that
solar power increases property values—then
solar building standards are likely to become
more common.
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C. “FrRee-MARKET” OPPOSITION TO RENEWABLES REQUIREMENTS

Policies from any level of government
that encourage renewable energy come
under fire from some critics as violations of
the free market. For example, some critics
claim that Renewable Portfolio Standards
inappropriately “pick winners and losers.”**”
Similarly, net metering receives some
criticism as being untrue to the spirit of the
free market.**° Solar building standards
would likely receive the same kind of
criticism.

The problem with free market
arguments about energy policy is that, as
Professor Melissa Powers has stated, “free
market principles have never applied to the
electricity system.”** For most of the
history of electricity, states granted utilities
monopoly status based on the belief that
competition in the electricity sector would
not be economically efficient.?>? Since the
1970s, federal and state governments have
promoted some competition in electricity
generation,””® but electric utilities still enjoy
significant benefits as a result of their
regulated monopoly status.>* The
electricity sector has always been a creature

of government regulation rather than free
competition: “The electricity systemitself is
not a free market, so market principles have
very little applicability.”?>> In short, free-
market arguments about renewable energy
policies have more superficial charm than
intellectual honesty or rigor.

Purportedly free-market arguments
should not deter local governments from
considering or adopting solar building
standards. The electricity market has never
been free, nor is it likely to become free.
Instead, energy policy at all levels reflects
attempts by governments to ensure
abundant and affordable electricity. As the
costs of pollution and climate change have
become increasingly clear, governments
have increasingly prioritized carbon-free
energy sources such as solar power. Solar
building standards offer local governments a
way to achieve all these goals and other
significant local benefits at the same time.
Local governments should consider solar
building standards on their merits,
undaunted by spurious “free-market”
arguments.

“The electricity
system itself is not a
free market, so
market principles
have very little
applicability.”
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D. POTENTIAL STATE AND FEDERAL LEGAL OBSTACLES TO SOLAR BUILDING

STANDARDS

Some legal obstacles at the federal and
state level may have deterred local
governments from enacting solar building
standards. First, at the federal level,
potential constitutional arguments could
impede solar building standards. Second,
states may preempt local efforts to require

solar power. However, the constitutional
arguments are unlikely to succeed, and only
a few states actually preempt local solar
building standards. Accordingly, most
jurisdictions are likely free to enact a solar
building standard.

1. Constitutional Arguments against Solar Building Standards Are Weak.

Local solar building standards may face
constitutional challenges, but are likely to
weather them. There are two principal
challenges that an opponent of a solar
building standard could mount. First, a
challenger could argue that a local solar
building standard unconstitutionally takes
private property. And second, a challenger

a. Takings

The Fourteenth Amendment of the U.S.
Constitution forbids states from taking
private property without paying just
compensation.””® Some takings are obvious,
such as government condemnation of
private property, but it is also possible for
government regulations to take private
property without actually taking possession
of land.?*” For example, in Lucas v. South
Carolina Coastal Council, the Supreme Court
held that just compensation is necessary
when a regulation deprives a landowner of
all economically viable use of her land.?®
The rule from Lucas is one of only a few
bright lines in the realm of regulatory
takings. Generally, however, when a
challenger alleges a regulatory taking, courts
examine three factors, known as the Penn
Central factors: (1) the character of the
government action; (2) the economic impact
on the challenger; and (3) whether the
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could argue that a local solar building
standard violates the dormant Commerce
Clause by unreasonably burdening
interstate commerce. This section briefly
describes the challenges and offers a few
reasons why those challenges might fail.
However, a full discussion of these legal
issues is beyond the scope of this report.

regulation interferes with distinct

investment-backed expectations.?*’

There are two potential takings
arguments against a local solar building
standard, but neither is strong. First, a
property owner could argue that a solar
building standard works a regulatory taking
by depriving property of economic use.
Second, a neighbor could argue that a solar
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building standard that guards access to
sunlight works a taking by restricting her
right to build in a way that would shade
existing solar panels.

A local solar building standard is unlikely
to be aregulatory taking requiring just
compensation. Solar building standards are
basically like other green building
requirements, such as requirements for
energy efficient windows or insulation. One
scholar, Professor Keith Hirokawa, has
noted that “takings claims against green
building laws may not be recognized as
viable per se.”?° It should be “difficult for
property owners to make a convincing
demonstration that the imposition of green
building standards interferes with property
rights, much less economic value of the
property.”?®* Indeed, green building
requirements, including solar building
standards, actually confer economic
benefits; as described above, solar panels
reduce energy bills and increase property
values.?*? Accordingly, it should be
impossible to make the argument that a
solar building standard works a taking by
depriving property of economic value, either
under Lucas or the Penn Central factors.
Thus, this type of potential takings claimis
not a good reason for local governments to
balk at enacting a solar building standard.

Additionally, a solar building standard
that includes solar access rights could face a
takings claim from a neighbor, but that
challenge would be likely to fail as well. The
basis for the challenge would be the fact that
arule protecting one building’s solar access
could restrict a neighbor from building in a
way that would cut off that solar access.
Because the rule would thus impose

restrictions on a neighbor’s use of her
property, that neighbor might bring a
takings claim.

However, the takings analysis inquires
into distinct, investment-backed
expectations.?®® Because the enactment of a
solar building standard with solar access
protections would put potential investors on
notice of this restriction on development, it
would likely prove impossible to show that
the restriction violated any realistic,
investment-backed expectations for building
in a way that would shade neighboring solar
panels. Because the solar building standard
would predate most such development
plans, neighbors would generally lack a valid
takings claim.

In fact, the only potential challengers
with seemingly legitimate claims would be
neighbors who had lined up investments for
development that would shade neighboring
solar panels before the solar standard went
into effect. This pool of challengers would
likely be quite limited. Additionally, it would
be fairly easy for alocal government to
create exceptions to a general policy in
order to avoid costly legal battles. For
example, if a neighbor has a credible takings
based on demonstrable, investment-backed
expectations, the government could allow
the property subject to the solar building
standard to comply through the payment of
anin-lieu fee or participation in a larger, off-
site array. Both because the pool of
potential takings claimants would be small
and because exemptions that would avoid
litigation would be easy to craft, potential
takings claims are not a strong reason for
local governments to hesitate in enacting a
solar building standard.
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b. The Dormant Commerce Clause

Because the Commerce Clause of the
U.S. Constitution specifically empowers
Congress to regulate interstate
commerce,’** the Supreme Court has
developed a doctrine known as the
“dormant Commerce Clause,” generally
holding that states cannot unduly burden
interstate commerce.?®> The basic goal of
the dormant Commerce Clause is to prevent
economic protectionism, or states favoring
in-state business over out-of-state
business.?*® Laws that discriminate against
interstate commerce face strict scrutiny and
generally fail, while laws that do not so
discriminate face a balancing test weighing
burdens on interstate commerce against
legitimate local benefits.?®’

Although a legal challenge to solar
building standards under the dormant
Commerce Clause is possible, a challenger
would be unlikely to prevail. The challenge
would argue that a solar building standard
favors in-state energy and displaces out-of-
state energy, unconstitutionally favoring in-
state business.”“®

However, in the context of solar building
standards, this argument seems specious.
Solar building standards do not facially
discriminate against out-of-state commerce,
because they do not act as abar to
purchasing electricity from another state.
Thus, a court would likely weigh the
standard’s impacts on out-of-state
commerce against its local benefits.
Although rooftop solar power may reduce
demand for out-of-state electricity, a solar

building standard is not economic
protectionism. Instead, solar building
standards create significant local benefits to
the electricity grid without regard to local
business interests. As described above,
rooftop solar power has a plethora of
benefits, including reduction of peak energy
demand, promotion of a resilient power grid,
stabilization of power prices, reduction of
carbon emissions, and avoidance of
significant costs of energy transmission and
distribution.?®” All of these benefits are
legitimate governmental aims that do not
constitute economic protectionism.

Additionally, distributed generation
systems are often themselves commodities
in interstate commerce. Solar panels are a
globally traded commodity, as are other
components of a rooftop solar array such as
racking or inverters. A solar building
standard, far from preventing interstate
commerce, actually invites transactions in
these globally traded commodities.
Moreover, the majority of rooftop solar
arrays installed today are leased from third-
party owners, which tend to be companies
operating in multiple states. These third-
party owners of rooftop solar arrays
participate in interstate commerce when
they install and own distributed solar arrays
in different states. Thus, solar building
standards seem to actually invite interstate
commerce. As such, the dormant Commerce
Clause should not be a barrier to local solar
building standards.

The many local benefits from solar building standards likely
outweigh any negative impacts on interstate commerce.
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2. Most State Building Codes Do Not Preempt Local Solar Building Standards.

Generally, state law should not pose a
significant obstacle to local governments
that want to enact solar building standards.
While many states have enacted building
codes, “few states entirely preempt local
codes, although a number set regulatory
floors.”?’® Moreover, states “often do not
adopt comprehensive codes, leaving gaps
for local regulation.”*”* In other words,
states generally impose floors rather than
ceilings, leaving local governments free to
impose more rigorous requirements.

Some states even encourage local
governments to promote distributed
renewable energy such as solar power. For
example, Pennsylvania and Connecticut
have “enacted statutes that generically
instruct localities to accommodate
distributed renewables.”?’? Notably,
California’s requirement for offering solar
power to new homebuyers expressly
contemplates local solar building standards,
allowing the state rule to give way to local
regulation.?”® California also prohibits local
governments from restricting solar power
by invalidating “enforcement of any
covenant, restriction, or deed in connection
with the transfer of real property that
effectively prohibits or restricts the
installation or use of a solar energy
system.”?’* Several states have similar
policies, including Florida, Delaware,
Indiana, Nevada, New Hampshire, Vermont,
and Wisconsin.?”

Only afew states prevent local
governments from going beyond the
requirements in state building codes. For
example, Oregon has had a preemptive
state-wide building code since the 1970s.
Oregon’s statewide code does include some
measures that promote solar power. For
example, the Energy Efficiency Specialty
Code allows for the installation of solar
panels as one path toward compliance.?”’
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Similarly, Oregon'’s statewide Solar
Installation Specialty Code imposes certain
requirements about the engineering and
placement of solar arrays.?’® Additionally,
Oregon has avoluntary REACH Code that
allows developers to attain a certification by
taking certain measures, which can include
installing solar power.?”? However, local
governments in Oregon may not impose
requirements that go beyond Oregon'’s
statewide provisions.?®° Thus, a city in
Oregon could not enact a solar building
standard unless the state altered its building
code, the city obtained an exemption, or the
city was willing to engage in a legal battle
with an uncertain outcome. In states such as
Oregon, local solar building standards are
thus unlikely to be adopted.

Local governments contemplating solar
building standards should be sure to check
with state regulators to ensure that state
law does not restrict their efforts. The fact
that most states do not preempt local
building codes, even where statewide codes
impose a regulatory floor, suggests that
most local governments will likely find
themselves free to enact a solar building
standard.
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VI. CONCLUSION

Solar building standards are currently at
the vanguard of renewable energy policy but
may become more common in the near
future. The likely impacts of solar building
standards are generally positive, conferring
benefits to property owners, local
governments, grid managers, and the global
climate. Moreover, solar building standards
offer solutions to some vexing problems
with increasing penetrations of solar power,
such as the possible effects on utility profits
or the potential to shift burdens to lower-
income communities. If designed properly,
solar building standards can allow many
different stakeholders to thrive,
safeguarding utility shareholders and lower-
income communities alike. Moreover,
because solar building standards confer
significant local benefits without incurring
significant costs to local government, they
are likely to appeal to an increasing number
of cities.

Some current political trends also
suggest that solar building standards may
soon become more common. Local
governments have pledged significant action
to curb climate change, and solar building
standards seem to offer a good way to
achieve this goal. State policies that would

support the most effective solar building
standards are spreading. And the federal
Clean Power Plan may prompt states to seek
innovative ways to reduce carbon emissions,
a goal to which solar building standards
could contribute significantly.

Finally, the increasingly strong economic
case for solar power suggests that more
cities may adopt solar building standards.
The cost of solar power has plunged in
recent years and continues to decline. The
solar industry will likely achieve the U.S.
Department of Energy’s goal of having solar
power become cost competitive with all
other forms of energy by 2020. Moreover,
as solar development continues to
accelerate, the benefits of solar power for
reducing energy costs and mitigating climate
change become increasingly clear. A 2015
study from the University of North Carolina
reveals that in 42 of the largest 50 cities in
the United States, an average solar array
costs less in the long-term than purchasing
energy from a local utility.?®* As the
economics of solar power continue to
improve, an increasing number of cities
should give serious consideration to solar
building standards.

GREEN ENERGY
?INSTITUTE

51



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

Endnotes

L LANCASTER, CA., CODE § 15.28.020 (2014), http://www.cityoflancasterca.org/index.aspx?page=38; see
also Ryan Koronowski, Republican Mayor Leads City to First-Ever Solar Energy Mandate, CLIMATEPROGRESS,
March 28, 2013, http://thinkprogress.org/climate/2013/03/28/1788461/republican-mayor-leads-city-to-
first-ever-solar-energy-mandate/.
2 sepasToPoL, CA., CODE § 15.72 (2014), http://ci.sebastopol.ca.us/page/municipal-code-city-clerk.
®DavidR. Ba ker, Proposed S.F. Law Would Put a Solar Panel on Nearly Every Roof, SFGATE, Oct. 17,2014,
http://www.sfgate.com/business/article/Proposed-S-F-law-would-put-a-solar-panel-on-5827997.php
(noting that David Chiu, president of the SF Board of Supervisors, planned to introduce a resolution). But
see Katy Tang Replaces David Chiu as President of SF Board of Supervisors, CBS SAN FRANCISCO, Nov. 30, 2014,
http://sanfrancisco.cbslocal.com/2014/11/30/katy-tang-replaces-david-chiu-president-board-
supervisors/ (noting that David Chiu has moved to the State Assembly and been replaced on the Board of
Supervisors).
*For example, Renewable Portfolio Standards are common, successful, state policies that require
renewable energy development.
> Infra § 11(A).
6 E.g. Allen Chen, New Studies Find Significant Declines in Price of Rooftop and Utility-Scale Solar, BERKELEYLAB,
Sept. 17, 2014, http://newscenter.lbl.gov/2014/09/17/new-studies-find-significant-declines-in-price-of-
rooftop-and-utility-scale-solar/ (describing two recent LBNL studies documenting reductions in the price
of rooftop and utility-scale solar power).
/ D.STEWARD & E. DORIS, NATIONAL RENEWABLE ENERGY LABORATORY (NREL), THE EFFECT OF STATE POLICY
SUITES ON THE DEVELOPMENT OF SOLAR MARKETS 12 (NO\/. 2014), available at
http://www.nrel.gov/docs/fy150sti/62506.pdf.
®1d. at 15.
? Catherine Reagor, Phoenix Named Hot Housing Market to Watch in 2015, AZCENTRAL, Dec. 10, 2014,
http://www.azcentral.com/story/money/real-estate/catherine-reagor/2014/12/08/phoenix-top-housing-
market-2015/20107859/
10 Emily Babay, Census: Philadelphia Population Grows Again, but Rate Slows, PHILLY.COM, Mar. 27,
2014, http://www.philly.com/philly/news/breaking/032714_Census_Philadelphia_population_grows_again
_but_rate_slows.html.
1 Zachary Shahan, Lancaster Home Solar Mandate—1st in US (& World?)—Leads City into 2014,
CLEANTECHNICA, Jan. 4, 2014, http://cleantechnica.com/2014/01/04/lancaster-home-solar-mandate-1st-
us-world-leads-city-2014/.
2 d.
i LANCASTER, CA., CODE § 15.28.020(c)

Id.
" d. at § 15.28.020(c)(2)
' Id. at § 15.28.020(d).
Y See Pete Danko, Solar Required on New Houses, Thanks to GOP Mayor, EARTHTECHLING, Mar. 29, 2013,
?Bttp://earthtechling.com/ZO 13/03/solar-required-in-california-city-thanks-to-gop-mayor/.

Id.
' Staff, Solar for All in Lancaster, CA, SOLAR OUTREACH PARTNERSHIP, Apr. 23, 2013,
?Ottp://soIaroutreach.org/ZO13/04/23/so|ar—for—a||—in—|ancaster—ca/#.\/J L3p2TF0Z.

Id.
2 Koronowski, supra note 1.
2 Danko, supra note 17.
% ancaster, CA, Code § 15.28.020(a).
24 Shahan, supra note 11.

3 GREEN ENERGY
INSTITUTE

52



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

2 Press Release, City of Lancaster, Solar Achievements Generate Ongoing Interest from Alternative
2Eénergy Leaders 1 (Oct. 9,2014) (on file with author).

Id.
27 peter Kel ly-Detwiler, Can A City Get to Net Zero? Lancaster, California Mayor Thinks So, FORBES, May 13,
2013, http://www.forbes.com/sites/peterdetwiler/2014/05/13/can-a-city-get-to-net-zero-lancaster-
california-mayor-thinks-so/.
“1d.
7 SegasToPoL, CA, CODE § 15.72.030.
.
.
*21d. at § 15.72.040
.
3 | es Christie, America’s Homes Are Bigger Than Ever, CNN Money, June 5, 2014,
http://money.cnn.com/2014/06/04/real_estate/american-home-size/
*Id. at § 15.72.050
.
.
% pete Danko, Solar Mandate Embraced by a Second California City, EARTHTECHLING, May 14,2013,
Qgttp://vvvvvv.greentechmedia.com/articIes/read/so|ar—mandate—embraced—by—second—california—city.

Id.
9 Devi Glick, A Tale of Two Solar Cities, RMI OUTLET, Aug. 27, 2013,
http://blog.rmi.org/blog_2013_08_27_a_tale_of two_solar_cities.
*1 Staff, Bond Market Yields, FMS BONDS, INC., http://www.fmsbonds.com/Market_Yields/index.asp.
““Infra§ 11I(A).
43 MAYORS CLIMATE PROTECTION CENTER, ENERGY EFFICIENCY AND TECHNOLOGIES IN AMERICA'S CITIES: A 288-
CITY SURVEY 8 (Jan. 2014) [hereinafter MAYORS SURVEY], available
at http://usmayors.org/2014energysurvey/.
“Id. at 5.
+ KENNETH GILLINGHAM ET AL., DECONSTRUCTING SOLAR PHOTOVOLTAIC PRICING: THE ROLE OF MARKET
STRUCTURE, TECHNOLOGY, AND PoLICY 16-17 (Dec. 2014), available at
http://newscenter.lbl.gov/2014/12/15/local-market-conditions-and-policies-strongly-influence-solar-pv-
pricing/.
6| etter from Robert Neal, Lancaster Public Works Director, to Robert Oglesby, California Energy
Commission (October 23, 2013) (on file with author); Memorandum from Glenn Shainblatt, Building
Official, to Sebastopol’s Mayor and City Council (May 7, 2013) (on file with author).
4 ALEXA BACH ET AL., URBAN LAND INSTITUTE, TEN PRINCIPLES FOR DEVELOPING AFFORDABLE HOUSING 1
(2007), available at http://www.uli.org/wp-content/uploads/2012/07/TP_AffordableHousing.ashx_.pdf.
*® Jonathan Remy Nash & Richard L Revesz, Grandfathering and Environmental Regulation: The Law and
Economics of New Source Review, 101 Nw. U. L. Rev. 1677, 1681-1705 (2007).
“71d. at 1708-1712 (describing the “old plant effect” and noting that such grandfathering policies “prolong
the existence of older, dirtier facilities and give polluters incentives to make undesirable investment
decisions”).
.
= E.g. Nathan Gilles, Coding for Quakes: Novick’s Ready to Fight for Seismically Safer Buildings—Will it be
Enough?, Portland Mercury (Oct. 16, 2013), http://www.portlandmercury.com/portland/coding-for-
quakes/Content?0id=10779474 (noting that property owners avoid retrofits in order to avoid triggering
costly seismic retrofit mandates).
>2 SepasToPOL, CA, CODE § 15.72.030

% GREEN ENERGY
INSTITUTE

53



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

>3 Average Mortgage Rates and Points in the Top 10 Metropolitan Markets, BANKRATE.COM, Jan. 4, 2013, http://
www.bankrate.com/brm/news/mtg/top10_averages.asp; Bankrate: Mortgage Rates Rebound Following
Release of Fed Minutes, WALL STREET JOURNAL, Nov. 27, 2013, http://online.wsj.com/article/PR-CO-
20131127-905195.html?dsk=y.
>* Infra § IV(A)(2)
> Infra § IV(A)(1).
26 JEFFREY L. BARNETTET AL, 2012 CENSUS OF GOVERNMENTS: FINANCE—STATE AND LOCAL GOVERNMENTS
SUMMARY REPORT 2 (Dec. 2014), available at http://www2.census.gov/govs/local/summary_report.pdf.
27 INTERNATIONAL RENEWABLE ENERGY COUNCIL (| REC), TRENDS SHAPING OUR CLEAN ENERGY FUTURE 27
(2014), available at http://www.irecusa.org/2014/10/trends-shaping-our-clean-energy-future-2014/.
8 Database of State Incentives for Renewables & Efficiency [DSIRE], Third Party Solar PV Power Purchase
Agreements Summary Map, http://www/dsireusa.org/documents/summarymaps/3rd_Party_PPA_Map.pdf
(accessed January 2015). The Database of State Incentives for Renewables & Efficiency (DSIRE) isa
comprehensive source of information on state, local, utility, and federal incentives and policies that
promote renewable energy and energy efficiency. Established in 1995 and funded by the U.S. Department
of Energy, DSIRE is an ongoing project of the N.C. Clean Energy Technology Center.
27 Mavyors Survey, supra note 43, at 6.
“Infra§ IV(C)(1).
1 American Council for an Energy-Efficient Economy, On Bill Financing for Energy Efficiency Improvements,
http://www.aceee.org/sector/state-policy/toolkit/on-bill-financing.
2 Herman K. Trabish, Arizona’s Utility-Owned Solar Programs: The New Business Models Utilities are Looking
For? UTILITYDIVE, Jan. 7, 2015, http://www.utilitydive.com/news/arizonas-utility-owned-solar-programs-
the-new-business-models-utilities-a/348331/.
63 THE REGULATORY ASSISTANCE PROJECT, ELECTRICITY REGULATION IN THE US: A GUIDE 9-10
(2011), http://www.raponline.org/docs/RAP_Lazar_ElectricityRegulationinTheUS_Guide_2011_03.pdf.
% TROY A. RULE, SOLAR MANDATES FOR REAL ESTATE DEVELOPMENT: A GUIDE AND MODEL ORDINANCE, 2013,
available at http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1306270.
65 EDISON ELECTRIC INSTITUTE, STRAIGHT TALK ABOUT NET METERING 3 (2013), available at
http://www.eei.org/issuesandpolicy/generation/NetMetering/Documents/Straight%20Talk%20About %2
ONet%20Metering.pdf.
¢ J.S. Environmental Protection Agency, Green Building Standards, Oct. 9, 2014,
http://www.epa.gov/greenbuilding/standards/index.html.
o7 THE WHITE HOUSE, PRESIDENTIAL MEMORANDUM—FEDERAL LEADERSHIP ON ENERGY MANAGEMENT, Dec. 5,
2013, http://www.whitehouse.gov/the-press-office/2013/12/05/presidential-memorandum-federal-
leadership-energy-management.
1.
7 1d.
79 Rachael Rawlins & Robert Paterson, Sustainable Buildings and Communities: Climate Change and the Case
éc;r Federal Standards, 19 CORNELL J.L. & PUB. POL'Y 335, 346 (2010).

Id.
72 Green Building Pages, LEED-Mandating Agencies, 2010,
Dattp://vvvvvv.greenbuiIdingpages‘com/links/vveblinks_LEED.html.

Id.
"* Oregon Department of Energy, 1.5% for Green Energy Technology in Public Buildings,
http://www.oregon.gov/ENERGY/CONS/pages/publicsolar.aspx.
/> Database of State Incentives for Renewables & Efficiency [DSIRE], California Green Building Action Plan
for State Facilities, Nov. 7, 2012,
http://www.dsireusa.org/incentives/incentive.cfm?Incentive_Code=CA49R&re=1&ee=0.

3 GREEN ENERGY
INSTITUTE

54



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

6 Ds| RE, Hawaii Solar Water Heating Requirement for New Residential Construction, Aug. 28, 2014,
http://www.dsireusa.org/solar/incentives/incentive.cfm?Incentive_Code=HI13R&re=1&ee=1.
Z Cal. Code Regs. Tit 20, § 2702 (2014).
Id.
77 N.J.STAT.ANN. § 52:27D-141.1 et seq.
80 STATE OF NEW JERSEY, 2011 NEW JERSEY ENERGY MASTER PLAN 71 (2011), available at
http://nj.gov/emp/docs/pdf/2011_Final_Energy_Master_Plan.pdf.
81 CoLo. REV. STAT. § 38-35.7-106 (2014); see also DSIRE, Colorado Building Energy Code, July 28,2014,
http://www.dsireusa.org/incentives/incentive.cfm?Incentive_Code=CO36R&re=1&ee=1.
®2 CoLo. REV. STAT. § 38-35.7-106.
%3 DSIRE, Solar Summary Maps, http://www.dsireusa.org/solar/summarymaps/.
8 Galen Barbose, Renewables Portfolio Standards in the United States: A Status Update slides 4, 18-19
(November 6, 2013), available at http://emp.lbl.gov/sites/all/files/rps_summit_now_2013.pdf.
®°1d. at slides 22-25.
®1d. at slide 10.
87 DSIRE, Renewable Portfolio Standard Policies with Distributed Generation Provisions, Sept. 2014,
http://www.dsireusa.org/userfiles/image/summarymaps/?518c2e32051116.gif.
8 IREC, supra note 57, at 30.
8 Steward & Doris, supra note 7, at 3.
°Barbose, supra note 84, at slide 11.
L United Nations Framework Convention on Climate Change, Status of Ratification of the Kyoto Protocol,
2005, http://unfccc.int/kyoto_protocol/status_of_ratification/items/2613.php (noting that the United
States signed but never ratified the Kyoto Protocol).
2 United States Conference of Mayors, Mayors Leading the Way on Climate Protection, 2009
Dattp://vvvvvv.usmayors.org/climateprotection/revised/.
Id.
4 United States Conference of Mayors, 2014 Adopted Resolutions 67-9, June 2014,
http://www.usmayors.org/resolutions/82nd_Conference/.
”1d. at 73.
°1d.
71d. at 81.
1.
" 1d.
100 IC/
101 IC/
102 Mavyors Survey, supra note 43, passim.

106 IC/

197 Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units,
79 FED.REG. 34,830 (June 18, 2014).

198 See id. at 34,848 (discussing proposals to limit the rule to an inside-the-fence approach).

97 d. at 34,832-33.

110 IC/

1 Michael B. Gerrard, Legal Challenges to Obama Administration’s Clean Power Plan, NEW YORK LAW
JOURNAL, Sept. 11, 2014, http://www.arnoldporter.com/public_document.cfm?id=24218&key=1812.

12 United States Department of Energy, Office of Energy Efficiency and Renewable Energy, Mission,
http://energy.gov/eere/sunshot/mission.

% GREEN ENERGY
INSTITUTE



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

1% KRISTEN ARDANI ET AL., NON-HARDWARE (“SOFT”) COST-REDUCTION ROADMAP FOR RESIDENTIAL AND SMALL

COMMERCIAL SOLAR PHOTOVOLTAICS 1, (August 2013), available at
http://www.nrel.gov/docs/fy130sti/59155.pdf.
1 United States Department of Energy, Office of Energy Efficiency and Renewable Energy, Reducing Non-
Hardware Costs, http://energy.gov/eere/sunshot/reducing-non-hardware-costs.
15 Steward & Doris, supra note 7.
Y0 d. at vi.
d. atv.
118 IC/
"d. at 9.
291d. at vi.
“lid at 7.
122 IC/
21d. at 8.
124 E.g. Cost of Solar, Why Solar Energy?, http://costofsolar.com/why-solar-energy/ (summarizing energy
savings).
125 Shayle Kahnet al., U.S. Solar Market Insight: Executive Summary 4, 204, http://www.seia.org/research-
resources/solar-market-insight-report-2014-g3.
¢ 1d.; Mike Munsell, U.S. Solar Market Grew 419%, Had Record Year in 2013, GREENTECH SOLAR, Mar. 7, 2014,
http://www.greentechmedia.com/articles/read/u.s.-solar-market-grows-41-has-record-year-in-2013;
Staff, U.S. Solar Market Grows 76% in 2012, GREENTECH SOLAR, Mar. 13, 2013,
http://www.greentechmedia.com/articles/read/u.s.-solar-market-grows-76-in-2012; Todd Woody, Solar
Industry Sets Record in 2011, But Outlook Gloomy, FORBES, Dec. 14, 2011,
http://www.forbes.com/sites/toddwoody/2011/12/14/u-s-solar-industry-sets-record-in-2011-but-
outlook-gloomy/; Wendy Koch, U.S. Solar Industry Reports Record 2010 Growth, USATODAY, Mar. 10, 2011,
http://content.usatoday.com/communities/greenhouse/post/2011/03/us-solar-industry-2010-record-
growth/1#.VL6r4UejNcY.
127 IREC, supranote 57, at 29.
128 United States Energy Information Administration, Frequently Asked Questions: What is U.S. Electricity
Generation by Source, http://www.eia.gov/tools/fags/fag.cfm?id=427&t=3.
129 See NICK LAWTON, SHRINKING SOLAR SOFT COSTS: POLICY SOLUTIONS TO MAKE SOLAR POWER
ECONOMICALLY COMPETITIVE 32 (2014), available at go.Iclark.edu/law/gei.
O Kahnetal, supra note 125, at 13.
131 United States Census, Median and Average Price of New Homes Sold in United States, available at
https://www.census.gov/construction/nrs/pdf/uspricemon.pdf
192 Gillingham et al, supra note 45, at 15.
133 DSIRE, Federal Business Energy Investment Tax Credit, Mar. 13,2014,
http://www.dsireusa.org/incentives/incentive.cfm?Incentive_Code=USO2F.
194 E.g. DSIRE, Rebate Programs for Renewables, Jan. 2013,
www.desireusa.org/documents/summarymaps/Rebate_map.pdf (showing 16 states that have rebate
programs for renewable energy).
19 BEN HOEN ET AL., LAWRENCE BERKELEY NATIONAL LABORATORY, EXPLORING CALIFORNIA PV HOME
PREMIUMS 23 (2013), available at http://emp.Ibl.gov/sites/all/files/Ibnl-6484e.pdf.
136 COLORADO ENERGY OFFICE, THE IMPACT OF PHOTOVOLTAIC SYSTEMS ON MARKET VALUE AND
MARKETABILITY: A CASE STUDY OF 30 SINGLE-FAMILY HOMES IN THE NORTH AND NORTHWEST DENVER METRO
AREA 20 (Oct. 2013).
137 HOENET AL. (2015) SELLING INTO THE SUN: PRICE PREMIUM ANALYSIS OF AMULTI-STATE DATASET OF SOLAR
1HaéjMEs. Lawrence Berkeley National Laboratory, Berkeley, CA. January 13, 2015. 40 pages

ld. at 30.

% GREEN ENERGY
INSTITUTE

56



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

7 Ds| RE, Property Tax Incentives for Renewables, Jan. 2013,

www.desireusa.org/documents/summarymaps/PropertyTax_map.pdf.
19 DSIRE, Net Metering Policies, Sept. 2014,
www.desireusa.org/documents/summarymaps/net_metering_map.pdf.
Y1 STEWARD & DORIS, supra note 7,at 3
142 Database of State Incentives for Renewables & Efficiency [DSIRE], Net Metering Policies Summary Map,
http://www/dsireusa.org/documents/net_metering_map.pdf (accessed January 2015). The Database of
State Incentives for Renewables & Efficiency (DSIRE) is a comprehensive source of information on state,
local, utility, and federal incentives and policies that promote renewable energy and energy efficiency.
Established in 1995 and funded by the U.S. Department of Energy, DSIRE is an ongoing project of the N.C.
Clean Energy Technology Center.
143 IREC, supranote 57, at 28.
ﬁ DSIRE, Net Metering, 2015, http://www.dsireusa.org/solar/solarpolicyguide/?id=17.

Id.
146 E.g. Edison Electric Institute, supra note 65.
147 E.g. Herman K. Trabish, APS Responds to Sunrun CEO Fenster on Net Metering, GREENTECH SOLAR, June
17,2013, http://www.greentechmedia.com/articles/read/APS-Responds-to-Sunruns-CEO-Ed-Fenster-
on-Net-Metering.
148 R. THOMAS BEACH & PATRICK G. MCGUIRE, CROSSBORDER ENERGY, THE BENEFITS AND COSTS OF SOLAR
DISTRIBUTED GENERATION FOR ARIZONA PUBLIC SERVICE 2 (May 2013), available at
http://www.seia.org/research-resources/benefits-costs-solar-distributed-generation-arizona-public-
service.
149 IC/
120 TOM TANTON, AMERICAN LEGISLATIVE EXCHANGE COUNCIL, REFORMING NET METERING: PROVIDING A
BRIGHT AND EQUITABLE FUTURE 7 (March 2014), available at http://www.alec.org/publications/net-
metering-reform/.
o1 PETER KIND, EDISON ELECTRIC INSTITUTE, DISRUPTIVE CHALLENGES: FINANCIAL IMPLICATIONS AND STRATEGIC
RESPONSES TO A CHANGING RETAIL ELECTRIC BUSINESS 18 (Jan. 2013), available at
http://www.eei.org/ourissues/finance/documents/disruptivechallenges.pdf.
12 Djane Cardwell, Compromise in Arizona Defers a Solar Power Fight, NEw YORK TIMES, Nov. 15, 2013,
http://www.nytimes.com/2013/11/16/business/energy-environment/compromise-in-arizona-defers-a-
solar-power-fight.html?_r=1&
153 IC/
4 Tom Plant, State: In Mass., Compromise Pairs Net Metering with Declining Solar Incentives, ADVANCED
ENERGY PERSPECTIVES, Jul. 10, 2014, http://blog.aee.net/state-in-mass.-compromise-pairs-net-metering-
with-declining-solar-incentives.
155 IC/
156 American Council for an Energy-Efficient Economy, Cooling, Dec. 2012,
http://www.aceee.org/consumer/cooling.
157 United States Environmental Protection Agency, Heat Island Effect, Jul. 31, 2014,
http://www.epa.gov/heatislands/.
158 IC/
159 IC/
160 Valery Masson et al., Solar Panels Reduce both Global Warming and Urban Heat Island, Frontiers in
Environmental Science Vol. 2, Issue 14, June 4, 2014,
http://journal frontiersin.org/Journal/10.3389/fenvs.2014.00014/full.
%1 United States Energy Information Administration, Air Conditioning in Nearly 100 Million U.S. Homes, Aug.
19,2011, http://www.eia.gov/consumption/residential/reports/2009/air-conditioning.cfm
162 IREC, supranote 57,at 27.

% GREEN ENERGY
INSTITUTE

57



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

163 IC/

4 E g SolarCity, What Does Solar Energy Cost?, http://www.solarcity.com/residential/how-much-do-solar-
panels-cost (“Customers save over the life of the system by paying less for solar energy than they pay the
utility.”).

165 IC/

166 STEWARD & DORIS, supra note 7, at 17.

147 See e.g. EnergySage, Comparing Solar Loans vs. Solar Leases,
https://www.energysage.com/solar/financing/comparing-solar-loans-vs-solar-leases (noting that most
solar leases require a credit score greater than 700).

168 MARIHERNANDEZ, CENTER FOR AMERICAN PROGRESS, SOLAR POWER TO THE PEOPLE: THE RISE OF ROOFTOP
SOLAR AMONG THE MIDDLE CLASS passim (Oct. 2013), available at
https://www.americanprogress.org/issues/green/report/2013/10/21/76013/solar-power-to-the-people-
the-rise-of-rooftop-solar-among-the-middle-class/.

1% |nstitute for Local Self-Reliance, Virtual Net Metering, Aug. 17, 2012, http://ilsr.org/virtual-net-
metering/.

YO plant, supra note 154.

Y1 nstitute for Local Self-Reliance, supra note 169.

7z THE WHITE HOUSE, EXECUTIVE OFFICE OF THE PRESIDENT, ECONOMIC BENEFITS OF INCREASING ELECTRIC
GRID RESILIENCE TO WEATHER OUTAGES 8 (2013), available at
%tstp://energy.gov/sites/prod/ﬁ|es/20lS/O8/f2/G rid%20Resiliency%20Report_FINAL.pdf.

174 :j

175 IC/

176 See e.9. CLEAN ENERGY GROUP, RESILIENT POWER: EVOLUTION OF ANEW CLEAN ENERGY STRATEGY TO MEET
SEVERE WEATHER THREATS 4 (Sept. 2014), available at http://kresge.org/sites/default/files/Resilient-Power-
report-2014.pdf.

177 IC/

178 IC/

19 Id. at 14; DANIEL J. WEISS, CENTER FOR AMERICAN PROGRESS, HEAVY WEATHER: HOW CLIMATE
DESTRUCTION HARMS MIDDLE- AND LOWER-INCOME AMERICANS 12 (NOV. 2012), available at
https://www.americanprogress.org/issues/green/report/2012/11/16/45135/heavy-weather-how-
climate-destruction-harms-middle-and-lower-income-americans/.

O \White House, supra note 172, at 10.

81 David J. Unger, Are Renewables Stormproof? Hurricane Sandy Tests Solar, Wind, CHRISTIAN SCIENCE
MONITOR, Nov. 19, 2012, http://www.csmonitor.com/Environment/Energy-Voices/2012/1119/Are-
renewables-stormproof-Hurricane-Sandy-tests-solar-wind.

82 Annmarie Fertoli, Solar Generators Power Sandy-Stricken Areas, WNYC, Dec. 3, 2012,
http://www.wnyc.org/story/254905-solar-power-aims-aid-recovery-staten-island/; Jim Motavalli,
Hurricane Sandy, Solar Power, and an ‘Aw Shucks’ Moment, CARTALK, Dec. 12,2012,
http://www.cartalk.com/content/hurricane-sandy-solar-power-and-aw-shucks-moment

183 Djane Cardwell, Solar Companies Seek Ways to Build an Oasis of Electricity, NEw YORK TIMES, Nov. 19,
2012, http://www.nytimes.com/2012/11/20/business/energy-environment/solar-power-as-solution-for-
storm-darkened-homes.html?_r=0.

184 Alex Wilson, Beating the Achilles Heel of Grid-Tied Solar Electric Systems, BUILDINGGREEN, Aug. 7, 2013,
http://www?2.buildinggreen.com/blogs/beating-achilles-heel-grid-tied-solar-electric-systems

185 CASCADIA REGION EARTHQUAKE WORKGROUP, CASCADIA SUBDUCTION ZONE EARTHQUAKES: A MAGNITUDE
9.0 EARTHQUAKE SCENARIO (2013), available at http://crew.org/products-programs/cascadia-subduction-
zone-earthquakes-magnitude-90-earthquake-scenario.

0 1d. at 13.

% GREEN ENERGY
INSTITUTE

58



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

187 See Rule, supra note 64, at 6.

188 PORTLAND, OR, CODE § 33.639.
87 F g K.K. DuVivier, Solar Skyspace B, 15 MINN. J.L. SCI & TECH 389 (2014).
190 E.g. SolarCity, SolarCity Locations and Offices, http://www.solarcity.com/residential/states; SunRun,
Where We Are, http://www.sunrun.com/solar-by-state/.
w1 Kind, supra note 151, passim.
192 IC/
73 William Pentland, Why the Utility ‘Death Spiral’ is Dead Wrong, FORBES, Apr. 6, 2014,
http://www.forbes.com/sites/williampentland/2014/04/06/why-the-utility-death-spiral-is-dead-wrong/.
Lo4 Zachary Shahan, Warren Buffett: Utility Death Spiral Is Bull 5*%”, CLEANTECHNICA, Mar. 25,2014,
http://cleantechnica.com/2014/03/25/warren-buffet-utility-death-spiral-bs/.
195 Steven Nadel, American Council for an Energy-Efficient Economy, Utilities are Frightened of a Death
Spiral.” They Shouldn’t Be., June 10, 2014, http://www.aceee.org/blog/2014/06/utilities-are-frightened-
death-spiral.
196 European Utilities, How to Lose Half a Trillion Euros, THE ECONOMIST, Oct. 12,2013,
http://www.economist.com/news/briefing/21587782-europes-electricity-providers-face-existential-
threat-how-lose-half-trillion-euros.
7 ANDREW SATCHWELL, ANDREW MILLS, & GALEN BARBOSE, EAST ORLANDO LAWRENCE BERKELEY NATIONAL
LABORATORY, FINANCIAL IMPACTS OF NET-METERED PV ON UTILITIES AND RATEPAYERS: A SCOPING STUDY OF
TWO PROTOTYPICAL U.S. UTILITIES (September 2014), available at
http://emp.Ibl.gov/sites/all/files/LBNL%20PV%20Business%20Models%20Report_no%20report%20num
?g%r%20(5ept%2025%20revision).pdf.

Id.
7 1d. at 60
200 IC/
“Nd. at 56-58.
292 1d. at 60
203 CALIFORNIA INDEPENDENT SYSTEM OPERATOR, WHAT THE DUCK CURVE TELLS US ABOUT MANAGING A
GREEN GRID, 1 (2013),
http://www.caiso.com/Documents/FlexibleResourcesHelpRenewables_FastFacts.pdf.
“d at 3
29 1d. at 2-3.
296 J1M LAZAR, REGULATORY ASSISTANCE PROJECT, TEACHING THE “DUCK’ TO FLY (Jan. 2014),
?Ot;tp://vvvvvv.rapon|ine‘org/featured-vvork/teach-the—d uck-to-fly-integrating-renewable-energy.

Id. at 3.
208 B4 rry Fischer & Ben Harack, Solar Homes are Mini Power Plants. Why are Most of Them Out of Step with the
Grid?, GREENTECH SOLAR, Dec. 5, 2014, http://www.greentechmedia.com/articles/read/solar-systems-are-
out-of-step-with-the-grid?utm_source=Daily&utm_medium=Headline&utm_campaign=GTMDaily
209 NICK LAWTON, SHRINKING SOLAR SOFT COSTS: POLICY SOLUTIONS TO MAKE SOLAR POWER COST
COMPETITIVE 4 (April 2014).
29 United States Department of Energy, Office of Energy Efficiency and Renewable Energy, Reducing Non-
Hardware Costs, http://energy.gov/eere/sunshot/reducing-non-hardware-costs.
21 See ANDREAWATSON ET AL., NATIONAL RENEWABLE ENERGY LABORATORY, SOLAR READY: AN OVERVIEW OF
IMPLEMENTATION PRACTICES 6 (Jan. 2012), available at http://www.nrel.gov/docs/fy120sti/51296.pdf
(noting that the measures necessary to prepare a building for solar power cost 60% less when taken during
initial construction).
212 Ardani et al,, supra note 113, at vii.
213 Lawton, supra note 209, at 13.
214 IC/

% GREEN ENERGY
INSTITUTE

59



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

215 IC/

“d. at 11.

Y The Planning Report, Lancaster, California’s Mayor Rex Parris Leads City to Become First to Mandate
Residential Solar Energy, Jan. 24, 2014, http://www.planningreport.com/2014/01/24/lancaster-california-s-
mayor-rex-parris-leads-city-become-first-mandate-residential-solar.

“d. at 12.

219 IC/

220 Ardani et al,, supra note 113, at 20.

221 Katherine Trisolini, What Local Climate Change Plans Can Teach Us About City Power, 36 FORDHAM URB.
L.J. 863,874 (2009).

222 K atherine Trisolini, All Hands on Deck: Local Governments and the Potential for Bidirectional Climate Change
Regulation, 62 STAN. L. REV. 669, 676 (2010).

“2d. at 677.

224 Supra § IV(B)(1).

225 Supra § IV(A)(3).

226 United States Energy Information Administration, Levelized Cost of New Generation Resources in the
Annual Energy Outlook 2011, available at
http://www.science.smith.edu/~jcardell/Courses/EGR325/Readings/2016levelized_costs_aeo2011.pdf
227 United States Energy Information Administration, Levelized Avoided Cost of New Generation Resources in
the Annual Energy Outlook 2014, Apr. 17,2014,
http://www.eia.gov/forecasts/aeo/electricity_generation.cfm.

228 | AZARD, LAZARD'S LEVELIZED COST OF ENERGY ANALYSIS—VERSION 8.0 9 (Sept. 2014), available at
http://www.lazard.com/PDF/Levelized%20Cost%200f%20Energy%20-%20Version%208.0.pdf.

227 United States Energy Information Administration, supra note 227.

230 LAZARD, supra note 228, at 2.

231 indsey Abrams, Florida Abandons Clean Energy: State Votes to Gut Efficiency Goals and End Rooftop Solar
Rebates, SALON, Dec. 1, 2014,
http://www.salon.com/2014/12/01/florida_abandons_clean_energy_state_votes_to_gut_efficiency_goals_a
nd_end_rooftop_solar_rebates/.

232 INTERNATIONAL ENERGY AGENCY, TECHNOLOGY ROADMAP, SOLAR PHOTOVOLTAIC ENERGY: 2014 EDITION 5-
8(2014), available at
http://www.iea.org/publications/freepublications/publication/TechnologyRoadmapSolarPhotovoltaicEner
gy_2014edition.pdf.

233 E.g. Vera Von Kreutzbuck, PV Module Suppliers: China Continues to Dominate; Prices Stabilize, PV
Magazine, May 2, 2013, http://www.pv-magazine.com/news/details/beitrag/pv-module-suppliers--china-
continues-to-dominate-prices-stabilize-_100011122/#axzz3PU2xiGze.

234 United States Department of Energy, Office of Energy Efficiency and Renewable Energy, About,
http://energy.gov/eere/sunshot/about.

235 E.g. Gerard Wynn, US Solar Power Installed Costs on Course for 2020 Target, RESPONDING TO CLIMATE
CHANGE, Apr. 30, 2014, http://www.rtcc.org/2014/04/30/us-solar-power-installed-costs-on-course-for-
2020-target/.

236 Morgan Bazilian et al., Re-considering the Economics of Photovoltaic Power, 53 Renewable Energy 329,
332 (2013), available at www.bnef.com/WhitePapers/download/82.

237 United States Energy Information Administration, Levelized Cost of New Generation Resources in the
Annual Energy Outlook 2011, available at
http://www.science.smith.edu/~jcardell/Courses/EGR325/Readings/2016levelized_costs_aeo2011.pdf
238 LAZARD, supra note 228, at 8.

237 See id. (discussing this and other problematic aspects of levelized cost of energy calculations).

29 Troy A. Rule, Renewable Energy and the Neighbors, 2010 UTAH L. Rev. 1223, 1224 (2010).

3 GREEN ENERGY
INSTITUTE

60



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

21 5ara C. Bronin, The Quiet Revolution Revived: Sustainable Design, Land Use Regulation, and the States, 93

MINN. L. REV. 231, 250 (2008).
22 Rule, supra note 240, at 1241
243 Bronin, supra note 241, at 251.
244 IC/
245 Supra § IV(A)(2)
246 Associated Press, Gore's Solar Plans Thwarted by Upscale Neihborhood'’s Rules, USATODAY, Mar. 22, 2007,
http://usatoday30.usatoday.com/weather/climate/globalwarming/2007-03-20-gore-solar_N.htm; Edna
Sussman, Reshaping Municipal and County Laws to Foster Green Building, Energy Efficiency, and Renewable
Energy, 16 N.Y.U.ENVTL. L.J. 1 (2008).
247 nssociated Press, Gore's Solar Plans Thwarted by Upscale Neihborhood'’s Rules, USATODAY, Mar. 22, 2007,
http://usatoday30.usatoday.com/weather/climate/globalwarming/2007-03-20-gore-solar_N.htm; Edna
Sussman, Reshaping Municipal and County Laws to Foster Green Building, Energy Efficiency, and Renewable
Energy, 16 N.Y.U.ENVTL. L.J. 1 (2008).
28 Rule, supra note 240, at 1229.
247 Trevor Graff, Fight Over State Renewable Energy Standards Renewed in Senate Committee, HAYS POST, Mar.
20, 2014, http://www.hayspost.com/2014/03/20/fight-over-state-renewable-energy-standards-
renewed-in-senate-committee/ (describing such criticism from the Kansas Chamber of Commerce and the
Kansas branch of Americans for Prosperity, a right-leaning group); Taylor Smith, Research & Commentary:
Hydroelectric Power and Renewable Portfolio Standards, HEARTLAND INSTITUTE, June 17,2013,
http://heartland.org/policy-documents/research-commentary-hydroelectric-power-and-renewable-
portfolio-standards (arguing in part for repeal of RPSs and stating that “[g]lovernment should not pick
winners and losers, especially in the energy arena.”).
20a7 News, Prosper Arizona Enters Net-Metering Debate in Arizona, VWESTERN FREE PRESS, July 16, 2013,
http://www.westernfreepress.com/2013/07/16/prosper-arizona-enters-net-metering-debate-in-arizona/.
j; Melissa Powers, Small is (Still) Beautiful, 30 Wis. INT'L. L.J. 595, 654 (2012).

Id.
293 E.g. Regulatory Assistance Project, supra note 63, at 62 (discussing restructuring).
ii: Melissa Powers, Sustainable Energy Subsidies, 43 ENVTL. L. 211,221 (2013).

Id.
°1J.S.CONST. amend. XIV.
>’ penn Central Transp. Co. v. New York City, 438 U.S. 104, 123-28 (1978).
**% |Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1027-32 (1992).
7 penn Central, 438 U.S. at 124.
260 Keith H. Hirokawa, At Home With Nature: Early Reflections on Green Building Laws and the Transformation
gzlthe Built Environment, 39 ENVTL. L. 507, 544 (2009).

Id.
262 Supra § IV(A).
2% penn Central, 438 U.S. at 123-28.
2641J.S.CONST,, art. 1, sec. 8, cl. 3.
292 £ g. Philadelphia v. New Jersey, 437 U.S. 617, 623-25 (1978).
2814, at 624 (“where simple economic protectionism is effected by state legislation, a virtually per se rule of
invalidity has been erected”).
287 See Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970) (“Where the statute regulates evenhandedly to
effectuate a legitimate local publicinterest, and its effects on interstate commerce are only incidental, it
will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative
local benefits”).
%% No court has yet ruled on the merits of this specific argument, although there has been one legal
challenge to a distributed generation mandate in Colorado’s RPS. Additionally, there have been several

3 GREEN ENERGY
INSTITUTE

61



SOLAR BUILDING STANDARDS: A NEW GENERATION OF SOLAR DEVELOPMENT

challenges to RPS requirements for in-state production of power. Those challenges have led three states to
rescind in-state power production requirements. See State Power Project, State Cases,
http://statepowerproject.org/states/ (collecting information and case documents for challenges to state
RPSs). But see Energy and Environment Institute et al. v. Joshua Epel, et al., No. 11-cv-00859 (D. Colo. May 9,
2014) (finding that challengers lacked standing to argue against a distributed generation mandate in
Colorado’s Renewable Portfolio Standard and accordingly refusing to reach the merits of this issue).

207 Supra § IV.

270 Trisolini, supra note 222, at 702.

“"11d. at 702-03.

22 Rule, supran. 240, at 1246.

273 Cal. Code Regs. Tit 20, § 2704 (2014).

274 Rawlins, supran. 70, at 355.

“> Rule, supra n. 240, at 1249-50.

276 OREGON BUILDING CODES DIVISION, A REGULATORY SUCCESS STORY IN OREGON 4 (2013), available at
http://www.cbs.state.or.us/bcd/pub/BCDmagazine-July2013.pdf.

7 OR. ADMIN. R. 918-460 (2014),
http://arcweb.sos.state.or.us/pages/rules/oars_900/oar_918/918_460.html.

/% OR. ADMIN. R. 918-800 (2014),
http://arcweb.sos.state.or.us/pages/rules/oars_900/oar_918/918_800.html.

77 OR. ADMIN. R. 918-465 (2014),
http://arcweb.sos.state.or.us/pages/rules/oars_900/oar_918/918_465.html.

280 See OREGON BUILDING CODES DIVISION, supra note 276, at 2 (noting the preemptive effect of the state
building codes over local regulations).

281 JIM KENNERLY & AUTUMN PROUDLOVE, GOING SOLAR IN AMERICA: RANKING SOLAR’S VALUE TO CONSUMERS
IN AMERICA'S LARGEST CITIES | (2015), available at http://nccleantech.ncsu.edu/wp-content/uploads/Going-
Solar-in-America-Ranking-Solars-Value-to-Customers_FINAL.pdf.

+ GREEN ENERGY
INSTITUTE

62



	Solar Building Standards Title Page.pdf
	Solar Building Standards Acknowledgments
	Solar Building Standards Executive Summary
	Solar Building Standards FINAL

